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No. 9336. 


HARRY P. GIDDINGS, Appellant 
vs. 

JACOB ZELLAN, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal by Harry P. Giddings, defendant in the 
Court below, from a judgment for the plaintiff in amount 
of $13,311.00 upon a verdict of a jury in the District pourt 
of the United States for the District of Columbia in ^n ac¬ 
tion for personal injuries and loss allegedly sustained by 
plaintiff as the result of being struck by defendant’s! auto¬ 
mobile. Jurisdiction in the District Court is derived from 
Title 11, Section 306, of the Code of Laws for the District 
of Columbia (1940 edition). Original jurisdiction in the 
District Court is alleged in the plaintiff’s Complaint (J. A. 
1). This Court has jurisdiction to review the judgment 
under the provisions of Title 17, Section 101, of the Code 
of Laws for said District (1940 edition) respecting appeals 
from the District Court of the United States for said Dis¬ 
trict. | 

Statement of Case 

The accident which gave rise to the action occurred on 
September 7,1945, at about 1:00 o’clock, A. M., on private 
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property, a parking area of and contiguous to the Cross¬ 
roads Tavern, near the Peace Cross, JBladensburg, Mary¬ 
land. Plaintiff and his companion liad been guests at the 
Crossroads Tavern; the defendant had been a guest at the 
Dixie Pig Kestaurant. These properties adjoin each other. 
Plaintiff and his friend had just left the Crossroads Tavern 
where they had spent an hour; plaintiff and his friend each 
had two drinks of whiskey. Defendant had just left the 
Dixie Pig Kestaurant, where he had been for about an hour; 
he had had two beers. Plaintiff walked to his parked car, 
his lady took her seat in it, then momentarily later and 
while he was standing by the opened door of his car, the de¬ 
fendant, driving from the parking area, turned right to keep 
within the driving lane between other parked cars on the 
lot, and the left end of his front bumper struck the low'er 
corner of the opened right side door of plaintiff’s car, which 
was parked on the left side at the turn. The calf of plain¬ 
tiff’s leg was caught in between and lacerated. 

The plaintiff asserted negligence on the part of defend¬ 
ant in driving while under the influence of liquor and claim¬ 
ed compensatory damages for his injury and loss (J. A. 1- 
2). Defendant, answering (J. A. 3), said plaintiff’s Com¬ 
plaint failed to state a claim upon which relief could be 
granted, denied negligence, and asserted sole or contribu¬ 
tory negligence on the part of the plaintiff. 

The Pre-Trial statements, stipulations and Order (J. A. 
5) set forth the petitions of the parties, respectively, and 
determined the issues in the case. Upon these issues the 
case proceeded to trial. At the close of the evidence and 
after the parties had rested, the Court granted plaintiff’s 
motion to amend his Complaint to include an allegation for 
exemplary damages and raising the total amount of the suit 
from $50,000 to $100,000 ($50,000, compensatory damages; 
$50,000, punitive damages), over defendant’s objection. 
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Upon the issues declared in the Pre-Trial Order anjd any 
raised by the post-trial amendment, and following interro¬ 
gation of the defendant as to his financial status and jworth 
by plaintiff, also, over defendant’s objection, the triil was 
concluded and the jury returned a verdict for $13,^11.00, 
upon which judgment was entered, and from which'judg¬ 
ment this appeal has been taken. 

Plaintiff and his witnesses, on the question of liability, tes¬ 
tified the defendant was driving while under the influence 
of liquor. 

Plaintiff’s Doctor Malin testified that at the hospital he 
did “minor surgery”; that the calf of defendant’s le£ was 
deeply cut; that he repaired the laceration; plaintifjf was 
hospitalized for 16 days (J. A. 59); there was no sh<j>ck to 
plaintiff; and main nerves were not severed; the prognosis 
was good and the member should be used increasingly to 
hasten recovery (J. A. 59); that there was no functional 
disability and the only permanency was scar tissue and 
slight discomfort; his medical bill was $150.00; physio¬ 
therapy treatments totaled $41.00; the hospital bill was 
$207.65. Plaintiff had other out-of-pocket loss of $96.65 
car damage, his vacation trip to Florida $96.00 going; $|30.00, 
returning; some clothing damage of $7.50, and incidentals, 
$29.72. Plaintiff’s statement of alleged income los^ was 
wholly speculative and conjectural. On cross-exaijnina- 
tion, plaintiff admitted to having two drinks of whiskey be¬ 
fore the accident. 

. 

Dr. Fred Fishback, surgeon at the Doctor’s Hospital and 
Medical Center, testified (J. A. 62) that Dr. Malin had done 
a splendid piece of plastic repair; that plaintiff’s le^ was 
functioning normally; flexion was complete; there w^s no 
inability to move the toes; that continued functional use 
would bring back normal strength; that all normal func- 


I 
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tions in and of the member were present; and that the only- 
reminder of the accident would be the scar on the calf. 

Defendant testified to having imbibed in two or three 
beers shortly before the accident; that he had had dinner; 
that shortly before the accident he drove his car from 15th 
and F Streets, N. W., 'Washington, through downtown and 
suburban traffic, to Bladensburg, Maryland; he parked his 
car on the parking lot at the end of the line of parked cars. 
Upon leaving the restaurant he drove through a lane of 
parked cars; entered into a right turn, during which the 
left end of his front bumper struck the opened door of 
plaintiff’s car, which resulted in the injury complained of. 
Following the accident, defendant stopped, got out of his 
car; later he was taken into police custody; before leaving 
the scene he went over and locked his car to protect some 
rationed meat which he had in his car; went to the station- 
house; posted collateral; his automobile keys were return¬ 
ed to him; he returned to the scene of accident, got into his 
car and drove home, driving the whole distance of many 
miles without mishap or incident; that in 30 years of driv¬ 
ing he had never been convicted of driving while under 
the influence of liquor. 

Defendant’s witnesses testified in substance that the de¬ 
fendant was a regular customer of the Dixie Pig Restau¬ 
rant; that he frequently drank beer, never drank whiskey 
or hard liquor; that he never got drunk; that following this 
accident she (Witness Balderson, J. A. 64) observed both 
cars together; that defendant then locked his car to pro¬ 
tect his personal effects in it. Other evidence was that the 
defendant drove his car normally from downtown Wash¬ 
ington to suburban Northeast Washington and thence to 
the place of accident; that defendant was not under influ¬ 
ence of liquor an hour before the accident. 


The Court then informed both counsel that he would per¬ 
mit an amendment covering punitive damages, whereupon, 
defendant was recalled to the witness stand and, by plain¬ 
tiff, cross-examined as to his worth, over objection. At the 
presentation of proposed Jury Instructions, the Court de¬ 
nied plaintiff’s requested Instruction #10 (J. A. 86), at the 
same time assuring both counsel that the Court’s charge 
to the jury would include a full instruction covering Puni¬ 
tive Damages. The Court denied defendant’s proposed In¬ 
structions #2, 4, 5, 6, and 7. The Court then charged the 
jury (J. A. 94), but failed to include therein any explana¬ 
tion or statement concerning segregation of damages pr di¬ 
rective as to the form of the verdict in relation to copapen- 
satory and punitive damages. After verdict the Courtj over¬ 
ruled defendant’s Motion to Set Aside the Verdict ^nd to 
award a New Trial (J. A. 13); final judgment was |here- 
upon entered; and this appeal taken. 


Statement of Points 

1. The Trial Court erred in granting plaintiff leaive to 
amend his Complaint after, all of the evidence had bedn ad¬ 
duced and both sides had rested their case, over defendant’s 
objection. 


2. The Court erred in permitting an amendment |here- 
of to include a claim for punitive damages. 

3. The Court erred in admitting evidence of defendant’s 
property and financial worth after the case had closjed. 

4. The Court erred in failing to apply to the cash the 
law of Maryland. 


5. The Court erred in admitting evidence of Police ac¬ 
tion. 


6. The Court erred in overruling defendant’s objec¬ 
tion, and motion, to exclude the issue of punitive damages 
in the case. 
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7. The Court’s charge to the jury was erroneous, in¬ 
complete and contrary to law. 

8. The Court erred in failing to charge the jury with 
respect to segregation of damages and omitting from his 
general charge some rule for the guidance of the jury in¬ 
sofar as damages, compensatory and punitive, were con¬ 
cerned. 

9. The Court’s charge as to punitive damages was er¬ 
roneous and incomplete. 

10. The ruling of the Court as to the form of the ver¬ 
dict was erroneous. 

11. The Court erred in overruling defendant’s Instruc¬ 
tions #2, 4, 5, 6 and 7. 

12. The Court erred in overruling defendant’s Motion 
to set aside the Verdict and for a New Trial. 

13. There is no substantial evidence to support the ver¬ 
dict. 

14. The verdict is against the evidence, the weight of 
the evidence, and is contrary to law. 

Summary of Argument 

1. The Court abused its discretion in ordering the 
amendment of plaintiff’s Complaint, as to include a claim 
for exemplary damages and in admitting evidence in sup¬ 
port thereof. The Trial Court should not have overruled 
the Pre-Trial Justice’s Order. The Court’s action in this 
regard deprived defendant of a fair trial. The amended 
Complaint is faulty. 

2. Prejudice was done the defendant by rulings and 
comments of the Trial Court in relation to police, criminal 



action which followed the occurrence in question, plain¬ 
tiff’s counsel improperly alluded to and introduced this evi¬ 
dence; the defendant sought to neutralize the effect [there¬ 
of; the Court intervened, prejudicially to the defendant. 

3. The Court’s charge to the jury was contrary to law. 
This charge was both erroneous and incomplete. 1 The 
charge omitted any explanation, advice or directive io the 
jury respecting compensatory and exemplary damages or 
the segregation thereof. The Court did not fulfill tljie as¬ 
surance given to counsel, that the Court would give ai^ ade¬ 
quate charge to the jury covering compensatory and ex¬ 
emplary damages. 

4. The Court should have granted defendant’s instruc¬ 
tions numbered Two, Four, Five, Six and Seven. The de¬ 
fendant was entitled to have these Instructions give^i the 
jury. 


5. Defendant’s Motion to Vacate the Verdict of the 

i 

jury should have been granted. The affidavit in support 
thereof was and is unchallenged; there can be no doubt of 
the fact that the jurors determined, and voted, to the plain¬ 
tiff $3,311.00 compensatory damages; $10,000.00, punitive 
damages, which, under the charge of the Court, the jury 
was compelled to bring in, in a single amount verdict, the 
total sum of $13,311.00. $10,000.00 as punishment is gross¬ 
ly excessive; even punitive damages must be reasonably and 
just. 


6. $3,311.00 is adequate compensation for plaintiff’^ in¬ 
jury and damage. Plaintiff is being unjustly enriched,j and 
defendant, impoverished, by the verdict herein. The ver¬ 
dict and judgment are oppressive. 


7. A verdict must be supported by substantial evidence. 
There is no permanent injury or disability; only a scar and 
loss of small nerves. Plaintiff’s special damages for med- 
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ical care and treatment total a few hundred dollars only; 
his uncorroborated testimony of alleged loss of income was 
contradictory and speculative. There is no substantial evi¬ 
dence to support a verdict for plaintiff in excess of $3,- 
311.00. (If punitive damages are recoverable, there is no 
substantial evidence to support an award therefor in ex¬ 
cess of $500.00.) 

8. There is no substantial evidence of fraud, motive or 
intention to injure which is a pre-requisite to a claim for 
exemplary damages under the law of the State of Mary¬ 
land. * 

ARGUMENT 

Part I 

At the Pre-Trial Hearings in this case when, under 
Rule(s) of Civil Procedure Number 16, the plaintiff’s coun¬ 
sel presented the point that, perhaps, he should seek an 
amendment to the Complaint to include a claim for puni¬ 
tive damages, the Pre-Trial Justice inquired of him what 
evidence he had and what he expected to prove. Counsel 
related his evidence and the Pre-Trial Justice considered 
it insufficient. Stipulations were considered and the Pre- 
Trial Order signed by counsel on both sides. A defend¬ 
ant has the right to rely upon the issues raised under that 
Order. While the matter of amendment is left to the sound 
discretion of the Trial Court and latitude is to be given 
where injustice might otherwise be the result, such discre¬ 
tion should not be abused. Under FRCP Number 15, we 
consider that a plaintiff in the first instance prepares his 
Complaint and the Rule sets forth how amendments may 
be made. Plaintiff here pitched his case upon but one act 
of negligence of the defendant and prayed for compensa¬ 
tory damages only. The amount which plaintiff claimed in 
his Complaint is $50,000.00, and to support this claim he 
offered as defendant’s single act of negligence that he was 
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driving while under the influence of liquor. When the} Court, 
at the end of the case, permitted the amendment to include 
an additional $50,000.00 punitive damage claim, jand re¬ 
opened the case to permit interrogation of the defendant 
as to his worth, it did no more than prejudice the defendant 
before the jury. And when the Court’s charge, discussed 
elsewhere in the Argument, failed to inform, discuss} guide, 
explain or direct the jury in relation to punitive damages, 
the defendant was prejudiced and deprived of a fa}r trial. 
And to the present writing, defendant has never received 
a copy of any amendment, amended Complaint or other 
paper setting forth any amendment or the final form of 
plaintiff’s Complaint alleging punitive damages. 

Part II 

The Trial Court erred in his rulings and comments in 
relation to defendant having been taken into custody by the 
Maryland State Police following the accident. We do not 
contend that, under the Code provision, a witness njay not 
be impeached by showing conviction of a crime; we do con¬ 
tend that it is unfair and improper for any counsel in a 
civil case to allude to the fact that one of the motorists in¬ 
volved in an accident was arrested, charged or prosecuted 
criminally for some traffic violation. This Court, |in the 
case of Sanford vs. United States, 69 App. D. C., 44i; page 
46, held, 

“It is improper for impeachment purposes to show ac¬ 
cusation, arrest, or indictment, as well against the ac¬ 
cused in a criminal trial as against a witness in any 
case, civil or criminal:” 

' 

and followed the rule laid down in the case of Murfay vs. 
United States, 53 App. D. C., 119; 288 F. 1008. Ttye fact 
of the matter is that the present appellant was not convict¬ 
ed of any criminal offense arising out of the accident id ques¬ 
tion, and all of the comment of counsel and of the Trial 
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Court and his rulings prejudiced the appellant before the 
jury because it told the jury, in effect, that the defendant 
had been arrested, taken into custody, required to give bond 
in another (criminal) court, to the end that this trial jury 
should consider that in determining a proper verdict in this 
case. 

Part m 

While there is no judicial force to the standardized jury 
instructions, the Committee of the Bar is to be commended 
for its work in regard thereto and it is respectfully sub¬ 
mitted that these instructions correctly state the law in 
most instances. Defendant’s Instruction No. 2 should 
have been granted. Defendant’s Instruction No. 4 should 
have been granted, in relation to which it should be re¬ 
membered that parked cars literally surround the Cross¬ 
roads Tavern and Dixie Pig Restaurant, the lanes are nar¬ 
row, and difficult turns have to be made, and though a man 
driving may have been drinking it is the law that the fact 
that an accident does not presume negligence, and the ap¬ 
pellant was entitled to the requested Instruction. Like¬ 
wise, the jury was entitled to consider Instructions #5, 6 
and 7, in relation to Imminent Danger, and Contributory 
Negligence of the plaintiff in opening the door of his car 
and in having no lights qn his vehicle. Though the evi¬ 
dence at a trial may preponderate in favor of one of the 
parties, if there is evidence to the contrary or evidence 
from which counter-inferences may be drawn, a jury is en¬ 
titled to consider the same and, even though the Trial Jus¬ 
tice may have an opinion as to how the case should be de¬ 
cided he, nevertheless, should grant proposed instructions 
for the guidance of the jury pertaining thereto which cor¬ 
rectly state the law. 


! 
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PartIV 

The Court’s charge was erroneous, in that it was incom¬ 
plete, misleading, and contrary to ldw. In this jurisdic¬ 
tion it is the practice and the law that damages, compensa¬ 
tory and exemplary, should be segregated in the jury’s ver¬ 
dict. The Trial Court assured counsel that the substance 
of plaintiff’s Prayer No. 10 would be given. Defendant’s 
counsel knew of plaintiff’s proposed Prayer No. 10; al¬ 
though objected to as to form and wording, much of its sub¬ 
stance was proper and reliance was placed upon the Court’s 
assurance that a proper and full charge to the jury would 
be given. 

In Givens vs. W. J. Gilmore Drug Company, 337 ^a. 278, 
in a well considered opinion, the Court held, 

“Punitive damages must bear reasonable relation to 
actual damages suffered. * * * Punitive damages may 
not be disproportionate. * * * The jury shoulcj be in¬ 
structed to itemize the damages, indicating in separate 
findings the actual damages and the punitive damages, 
if any be awarded.” 

The Law of the State of Maryland obtains in the present 
case. In the case of Davis vs. Gordon, 36 A. (2) £99, the 
Court said, 

“The other question, however, the instruction tjiat the 
jury may award punitive damages, is a new one in this 
State in cases of automobile accidents. Here We have 
no rule of comparative negligence. If the defendant is 
negligent, the negligence resulting in injury, ajnd the 
plaintiff has not contributed to the injury, the latter is 
entitled to recover in full for the damage and pecuniary 
loss. The fact that the act of negligence may ty slight 
and not gross makes no difference. The test jis, the 
damage done. We have many rules of the road all de¬ 
signed and intended to promote the public safety They 
have severe penalties for their violation whether there 
is an accident or not. If all drivers and all pedestrians 
observed these rules there would not be any accidents. 
The rules of the road are far more effective than any 
inflammatory verdicts in making our streets and high- 
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ways safe for travel. Tlie fear of arrest is more of a 

deterrent than a verdict in a civil case for damages. 

• • * 

“The contention of the plaintiff as expressed by his 
first (punitive damage) prayer, and the charge of the 
court, and strenuously argued by counsel in this court, 
is that the negligence of defendant was so gross and 
wanton as to justify such an instruction. In this State 
that is not the test. # * * 

“There are many jurisdictions in which an instruction 
for punitive damages are granted more or less as a 

matter of course, but this Court is not one of them. 

• • • 

“With no evidence of fraud, motive or intention on the 
part of the defendant, we think the plaintiff’s first 
prayer and the court’s instruction as to punitive dam¬ 
ages was erroneous. 

“So much of the plaintiff’s first prayer, and the court’s 
charge repeating it, as to exemplary damages in our 
opinion was prejudicial error, and the judgment should 
be reversed, and the cases remanded for a new trial. 
“Judgment reversed.” 

In the case of Minnick vs. Associates Investment Co., 71 
App. D. C. 369; 110 F. 2d, 269, this Court held, 

“Even in a tort case, except perhaps where the com¬ 
plaint sets out circumstances of extreme aggravation, 
punitive damages are not allowable.” 

The Court’s charge failed to define the term “wanton 
negligence,” or to advise the jury accurately and fully 
concerning it, and what facts and circumstances are neces¬ 
sary to establish it. In Universal Concrete, Pipe Co. vs. 
Bassett, 130 Ohio St. 567; 200 N. E. 843, it is stated, 

“The jury returned a verdict for plaintiff in the sum 
of $8,000.00; the Court of Appeals affirmed judgment 
rendered thereon; but the present court reversed the . 
judgment of the Court of Appeals, saying, ‘There is 
method in the madness that prompts the use of the 
word “wanton” in such cases. In the first place it is 
difficult of definition, but that is not its cardinal virtue. 
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The unfortunate individual against whom wantjon mis¬ 
conduct is charged is deprived of his plea of contrib¬ 
utory negligence. That is not the only “wallop” that 
the little word “wanton” carries with it. It permits, 
in addition to compensatory damages, the assessment 
of punitive damages—damages by way of punishment, 
if you please; damages of such nature against which, 
when reduced to judgment, a discharge in bankruptcy 
cannot be had. Wanton misconduct is a veritable Gi¬ 
braltar against which the storms of excessive damages, 
passion and prejudice cannot beat without avajl * * *. 
It will be noted that in cited cases the term ‘^vanton 
negligence’ was used. We no longer indorse the use 
of such term, as it is a misnomer. There is no such 
thing as wilful negligence, and there is no suck thing 
as wanton negligence.” 

PartV 

This Court has repeatedly held that there must be sub¬ 
stantial evidence to support the verdict. The appellant 
does not contend that the verdict of the jury should have 
been for the defendant below. The jury decided the ques¬ 
tion of liability (fact) by its verdict. The appellant does 
contend that that verdict should have segregated the dam¬ 
ages awarded plaintiff; that there is no denial upon the 
record (and there can be no denial of the fact and truth) 
that the jury found plaintiff’s actual damages to jbe $3,- 
311.00 and the balance of the verdict, namely, $l(j,000.00 
was punitive damages, to punish the defendant for Iris act, 
and there must be some reasonable relation between the 
two. If punitive damages are allowable at all in this type 
of tort case, the question arises as to what is reasonable 
punishment. The penalty clause in the Criminal Statute 
might furnish a clue, and a fair answer to the question 
would be $500.00, or $1000.00, or some point between the 
two, or, perhaps, a figure up to $2,000.00. Certainly, any 
figure above that would be oppressive. A plaintiff is not 

I 
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to be enriched, nor a defendant impoverished or oppressed 
by an inflamed verdict at the hand of any jury. Many re¬ 
ported cases indicate that punitive awards average about 
ten (10%) per cent of the compensatory awards. 

In the case of Kenney vs. Washington Properties , 76 TJ. 
S. App. D. C., 43; 128 F. 2nd 612, this Court held that 

“A verdict based upon either guess or conjecture can¬ 
not be sustained.” 

There is not substantial evidence in this case to support a 
verdict of $13,311.00. Plaintiff’s injury was a flesh wound 
only. The Hospital to which plaintiff was taken, of its 
staff of doctors and surgeons, assigned its doctor in “minor 
surgery” to repair the laceration. There is no permanent 
injury or disability, except the scar. Plaintiff’s special 
damages are in small sum total. His alleged loss of in¬ 
come is conjectural, if not altogether unreliable; there is 
no corroboration of it; and it was contradicted by indis¬ 
putable proof and shown to be untrue. Upon the entire 
record in the case and the errors shown therein, the ver¬ 
dict is not predicated upon a fair trial and substantial evi¬ 
dence. 

Conclusion 

It is respectfully submitted that the judgment should be 
reversed and the action remanded to the Trial Court with 
directions for a new trial or in lieu thereof a remittitur or 
modification of the verdict in amount of $10,000.00 or in 
such other amount as to the Court may seem just and 
proper. 

PAUL J. SEDGWICK, 

Attorney for Appellant, 

Barr Building, 

Washington, 6, D. C. 
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JOINT APPENDIX 
Case No. 9336 


IN THE 


DISTRICT COURT OF THE UNITED STAGES 
poe the District of Columbia 


Jacob L. Zellan, 

53 Concord Ave. N. W. 
and 

Hannah McKenney, 

1303 Saratoga Ave. N. E., 

Plaintiffs, 


Civil Action No. 3135jl 


Harry P. Giddings, 

604013th. Place N. W., 

Defendant. 


Complaint for Damages 
COUNT I. 

(Negligence of Driver of Automobile in Striking 
Pedestrian and Automobile) 

1. This action involves a claim for more thaij Three 
Thousand Dollars. The plaintiff Jacob L. Zellan and de¬ 
fendant Harry P. Giddings are both citizens of the I United 
States and residents of the District of Columbia. 

i 

2. On, to wit, September 7,1945, the plaintiff was stand¬ 
ing by his automobile parked just off Bladensberg Hoad, 
near the Peace Cross in Prince Georges County, Majryland, 
when the defendant, while under the influence of inioxicat- 
ing liquor, wantonly, negligently and carelessly ran his 
automobile into and struck said plaintiff and his automobile. 
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3. As a result of the collision the muscles, nerves and tis¬ 
sues of his right leg were severed and lacerated and he was 
severely injured in and about his face, head, body, arms, 
and legs; he has suffered great pain of body and mind and 
was hospitalized for a long period of time; he has suffered 
shock, and has become nervous and otherwise disordered, 
and has been unable to sleep; he has been required to ex¬ 
pend large sums of money for doctors and medicines and 
other expenses in an effort to be cured of said injur- 
460 ies; he has been unable to carry on his normal activi¬ 
ties ; he has lost time and earnings from his employ¬ 
ment and business; he has been permanently injured; and 
he will continue in the future to suffer damages from the 
aforesaid causes. His automobile and clothes were dam¬ 
aged. He has been damaged in the sum of Fifty Thousand 
Dollars ($50,000.00). 

WHEREFORE said plaintiff demands judgment against 
the defendant in the sum of $50,000.00. 

COUNT II 

(Negligence of Driver of Automobile in Striking 
Automobile in which Plaintiff was Sitting) 

1. This action involves a claim for more than Three 
Thousand Dollars. The plaintiff Hannah McKenney and 
the defendant Harry P. Giddings are citizens of the United 
States and residents of the District of Columbia. 

2. On, to wit, September 7,1945 said plaintiff was sitting 
in the parked automobile of Jacob L. Zellan just off of 
Bladensberg Road near the Peace Cross in Prince Georges 
County, Maryland, when the defendant while under the 
influence of intoxicating liquor wantonly, negligently and 
carelessly ran his automobile into the automobile in which 
she was sitting, causing her to be violently thrown around in 
said automobile. 


o 
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3. As a result of the collision said plaintiff suffered the 
following injuries: her head was injured; she suffered a 
shock to her nervous system; she has severe headaches and 
pains and her menstrual periods are irregular; she was 
otherwise made ill and nervous; she has been caused dis¬ 
comfort, mental anguish and loss of sleep; sh^ has tyst time 
and earnings from her employment. In an effoift to be 
cured of said injuries she has expended large sums of 
money for doctors, medicines and household help; phe will 
continue in the future to suffer damages from the 
461 aforesaid causes. Said plaintiff has been damaged in 
the sum of Ten Thousand Dollars. 

WHEREFORE' the premises considered said plaintiff 
demands judgment in the sum of Ten Thousand Dollars. 

HARRY FRIEDMAN, 
Attorney for Plaintiffs, 
Investment Bldg. 


Plaintiffs demand jury trial. 


HARRY FRIEDMAN. 


Answer to Complaint 


Count 1 

i 

i 

1st defense: | 

The Complaint fails to state a claim against defendant 
upon whiedi relief can be granted. 

2nd defense: 

i 

Defendant admits the jurisdiction of the Court; that he 
owned and operated his vehicle on the occasion in question; 
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and that an accident occurred. He is without knowledge or 
information concerning the injuries, loss and damage al¬ 
leged by plaintiff sufficient to form a belief. And he denies 
separately and severally each and every other allegation 
contained in the Complaint. 

3d defense : 

Plaintiff on the occasion in question was negligent and his 
negligence solely caused or proximately contributed to the 
accident, which otherwise would not have happened. 

ANSWER TO COMPLAINT 

Count 2 

1st defense: 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

463 2nd defense: 

Defendant admits the jurisdiction of the Court; 
that he owned and operated his vehicle on the occasion in 
question; and that an accident happened. He is without 
knowledge or information concerning the injuries, loss and 
damage alleged by plaintiff sufficient to form a belief. And 
he denies separately and severally each and every other 
allegation set forth in the Complaint. 

3d defense: 

The plaintiff on the occasion in question was negligent 
and her negligence solely caused or proximately contributed 
to the accident in question. 

PAUL J. SEDGWICK, 

Atty. for Defendant, 

Barr Building; Di. 9106. 


November 17, 1945. 


o 


Copy of the within Answer mailed, postage prepaid, to 
Harry Friedman, Esq., Attorney for plaintiffs, this date. 

• | 

PAUL J. SEDGWICK, Attorney. 


464 Pretrial Proceedings 

I 

Zellan, et al., Plaintiff, 

vs. >. Civil Action No. 31351. 

Giddings, Defendant. 

— — ■■■■ — 

STATEMENT OF NATURE OF CASE: 

Complaint in the nature of a tort for negligence. 

Plaintiff alleges that while he was lawfully on a parking 
lot in the State of Maryland the defendant so negligently 
operated the motor vehicle owned by him that as ^ result 
of which the plaintiff was struck and injured, as he says. 
The female plaintiff, McKenney, in her complaint! makes 
the same allegations. 

i 

The defendant, by way of answer, admits ownership and 
operation and the fact of the accident; denies al^ of the 
other allegations in both complaints and, further answering, 
says that if the plaintiffs were injured, as they sdy, said 
injuries were caused by their own negligence or thiir con¬ 
tributory negligence. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered tpat the 
subsequent course of this action shall be governed bv the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 



The plaintiff’s desire for amendment to include punitive 
damages is denied without prejudice. 

Date: Feb. 8, 1946. 


HENRY FRIEDMAN, 
Attorney for Plaintiff, 

PAUL J. SEDGWICK, 
Attorney for Defendant. 

MATHEW McGUIRE, 
Pretrial Justice. 


465 Plaintiffs’ Prayer No. 3 

The jury are instructed that if you find from the evi¬ 
dence that the defendant operated his automobile while 
under the influence of intoxicating liquor that such conduct 
constitutes negligence as a matter of law. 

In the event you find the defendant was under the in¬ 
fluence of intoxicating liquor while operating his automo¬ 
bile and that such conduct was the proximate cause of any 
injury found by you to have been suffered by the plaintiffs, 
then your verdict must be for the plaintiffs. 

Granted as amended. 


466 Plaintiffs’ Prayer No. 8 

DAMAGES OF PLAINTIFF McKENNEY. 

If your verdict is in favor of the plaintiff Hannah Mc- 
Kenney, then it is your duty to award to her such sum as 
will fairly and reasonably compensate her for all the dam¬ 
age suffered by her which proximately resulted from the 


I 


7 

i 

l 

negligence of the defendant. You will consider in fixing the 
amount of the award, the elements of damage that I am 
now about to mention. 

1. The reasonable value not exceeding the cost! to said 
Mrs. McKenney of the examinations, attention and care by 
physicians and surgeons reasonably required and actually 
given in the treatment of said plaintiff. 

2. The reasonable value of the time lost by the sajid Han¬ 
nah McKenney since her injury wherein she has been unable 
to pursue her occupation. In determining this amount, you 
should consider evidence of said plaintiff’s earning capac¬ 
ity, her earnings, and the manner in which she ordinarily 
occupied her time before the injury, and find what £he was 
reasonably certain to have earned in the time lost had she 
not been disabled. 

i 

I 

3. Such sum as will reasonably compensate her!for the 
pain, discomfort and mental anguish suffered by her and 
proximately resulting from the injury in question. 

Granted as amended. 


467 Plaintiffs’ Prayer No. 9 

i 

DAMAGES^JACOB L. ZELLAN 

If your verdict is in favor of the plaintiff Jacob L. Zellan, 
then it is your duty to award to him such sum as will 
fairly and reasonably compensate him for all the damage 
suffered by him which proximately resulted from the neg¬ 
ligence of the defendant. You will consider in fixing the 
amount of the award, the element^ of damage that I am now 
about to mention. 

1. The reasonable value not exceeding the cost to said 
plaintiff Jacob L. Zellan of the examinations, attention and 
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care by physicians and surgeons, reasonably required and 
actually given in the treatment of said plaintiff. 

2. The reasonable value of the necessary medical 
and other expenses incurred and to be incurred by said 
Jacob L. Zellan in endeavoring to effect a cure or alle¬ 
viate his condition. 

3. Such sum as will reasonably compensate said plain¬ 
tiff for damage to his property. 

4. The reasonable value of the time lost by said plain¬ 
tiff by reason of his injury wherein he has been unable 
to pursue his occupation. In determining this amount, 
you should consider evidence of said plaintiff’s earning 
capacity, his earnings, and the manner in which he ordi¬ 
narily occupied his time before the injury, and find 

468 w’hat he was reasonably certain to have earned in 
the time lost, had he not been disabled. 

5. Such sum as will reasonably compensate the plain¬ 
tiff for any loss of earning power occasioned by him by 
the injury in question and from which he is reasonably 
certain to suffer in the future. In fixing this amount, 
you may consider what plaintiff’s health, physical ability, 
and earning power were before his injury and what they 
are now, the nature and extent of his injury and whether 
or not they are reasonably certain to be permanent, or 
if not permanent, the extent of their duration, all to the 
end of determining the effect of his injury upon future 
earning capacity and the present value of the loss suf¬ 
fered. 

6. The reasonable value of the pain, discomfort and 
mental anguish suffered by him and proximately result¬ 
ing from the injury in question and for such pain, dis¬ 
comfort and mental anguish, if any, as he is reasonably 
certain to suffer in the future from the same cause. 


Granted as amended. 


469 


Plaintiffs’ Prayer No. 10 


PUNITIVE DAMAGES 

The Court instructs the jury that if you find from the 
evidence that the defendant operated his automobile with 
gross negligence, gross carelessness, or reckless or jwanton 
disregard of the rights of the plaintiffs, and such Conduct 
was the proximate cause of injuries to the plaintiffs, then 
your verdict must be for the plaintiffs and you may award 
the plaintiffs not only such damages as will compensate 
them for any actual damages suffered by them as hereto¬ 
fore described to you, but you may also assess agaihst the 
defendant by way of punitive or exemplary damages such 
additional amount as you believe from the evidence in 
this case ought to be paid by the defendant. 

Such punitive damages may be awarded in such sum as 
will be a warning to the defendant and all other persons 
not to commit similar wrongs, and consequently such dam¬ 
ages to be effectual must have some relation to the financial 
ability of the defendant. It is on this theory that evidence 
as to the defendant’s financial ability has been admitted. 

If you award exemplary damages,- you are T required to 
bring in your award separately from the compensatory 
damages, and such exemplary damages may not exceed 
$50,000.00 in the case of Jacob L. Zellan and $10,00Q.00 in 
the case of Hannah McKenney. 

Denied 

Ct will chg. 
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470 Defendant’s Instructions 


No. 1. 

The 'Court instructs the jury that you must weigh and 
consider this case without regard to sympathy, prejudice, 
or passion for or against any party to the action. 

No. 2. 

The plaintiff Jacob Zell an claims damages in his Com¬ 
plaint in the amount of $100,000.00. This averment is only 
a claim and is not evidence, and must not be considered by 
the jury as evidence in arriving at the amount of the ver¬ 
dict, if you should find in favor of him. While the amount 
of the verdict is left to your sound discretion, your award 
must be just and reasonable, and must be based upon the 
evidence introduced. It means that your judgment may 
not be arbitrary, or fanciful, but must have evidence be¬ 
hind it. You are not to award to the plaintiff, or either of 
them, speculative damage, that is, compensation for future 
detriment which, although possible, is remote, conjectural 
or speculative. You may not include in any award to plain¬ 
tiff anything by way of “smart money”, that is, as punish¬ 
ment of the defendant or to make an example of him for 
the public good or to prevent other accidents. Such dam¬ 
ages would be punitive rather than compensatory, and 
the law does not authorize punitive damages in this 
action. 

Denied except. 

471 No. 3. 

The law does not permit you, as jurors, to guess 
or speculate as to the cause of the accident in question. 
If the evidence is equally balanced on the issue of negli¬ 
gence or proximate cause, so that it does not preponderate 
in favor of the party making the charge, then he (or she) 
has failed to fulfill the required burden of proof. 
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No presumption of negligence whatever arises from the 
mere happening of the accident in this case. On tlje con¬ 
trary, the legal presumption is that the defendant was 
operating his vehicle with due care. The -burden of proof 
is upon the plaintiff(s) to overcome this presumption of 
due care on the part of the defendant and to prove by a 
preponderance of the evidence that the defendant was 
guilty of negligence, and that such negligence was the 
proximate cause of the accident. 

Conceded. 

No. 4. 

The jury is instructed that in law we recognize Wjhat is 
termed an unavoidable or inevitable accident. These | terms 
do not mean literally that it was not possible for sTjch an 
accident to be avoided. They simply denote an acjcident 
that occurred without having been proximately paused 
by negligence. Even if such an accident could hav^ been 
avoided by the exercise of exceptional foresight, still or 
caution, still, no one may be held liable for injuries result¬ 
ing from it. Both negligence and proximate cause are 
requisites for founding liability. And, as has been ^tated, 
the fact that an accident happened, considered alon^, does 
not support an inference that some party, or any jparty, 
to this action was negligent. 

Denied. 

472 No. 5. 

The jury is instructed that a person who, without 
negligence on his part, is suddenly confronted with unex¬ 
pected and imminent danger or circumstances which create 
a reasonable apprehension of imminent danger, either to 
himself or to others, is not expected, nor required, to use 
the same judgment and prudence that is required ot him, 
in the exercise of ordinary care, in calmer and more delib¬ 
erate moments. His duty is to exercise only the care that 
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an ordinarily prudent person would exercise if confronted 
with the same unexpected danger, under the same circum¬ 
stances. If at that moment he does what appears to him 
to be the best thing to do, and if his choice and manner of 
action are the same as might have been followed by any 
. ordinarily prudent person under the same conditions, he 
does all that the law requires of him, although, in the light 
of after-events, it should appear that a different course 
would have been better and safer. 

Denied. 

No. 6. 

The jury is instructed that if the plaintiff, Jacob Zellan, 
on the occasion in question, was negligent in opening the 
door of his car at a time when defendant’s automobile was 
passing by so that the door opened against, or obstructed 
the course of, defendant’s car, and that the opening of the 
door by him produced, or helped to produce, the accident 
in question and the resulting injuries to him, then such ac¬ 
tion of the plaintiff, Jacob Zellan, and such negligence on 
his part would render him guilty of contributory negligence, 
and your verdict would be for the defendant. 

Denied. 

No. 7. 

If you find that the plaintiff Jacob Zellan failed and omit¬ 
ted to put on his lights at the time he started to open the 
door of his car, or if you find that his vehicle was unlighted 
and in a darkened, place, at the time the defendant sought 
to exit from the privately owned area adjacent to the 
Crossroads Restaurant, and that such conduct or omissions 
on his part amounted to negligence proximately contribut¬ 
ing to the accident, in that event your verdict would be for 
the defendant. 

Denied. 
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474 Motion to Set Aside Verdict and to Award 

a New Trial 

i 

i 

Comes now the defendant, by his counsel, anjd with¬ 
out waiving any other motion filed or to be filed; herein, 
moves the Court to set aside the verdict herein an^. grant 
the defendant a new trial and for grounds thereforj states: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the weight of the evidence. 

4. Such evidence as there is in the record tends !only to 
establish negligence and does not support either the allega¬ 
tion necessary to entitle plaintiff to punitive damages or the 
charge of the Court in relation thereto. 

5. There is no substantial evidence of fraud, | motive 
or intention on the part of defendant or other ma|tter of 
aggravation to support the verdict as required byl Mary¬ 
land law. 

6. The Court erred in granting plaintiffs’ motion to 
amend Complaint at the conclusion of the case. 

i 

7. The Court erred in overruling defendant’s objection 
and motion excluding the issue of punitive damages, and 
in charging the jury with respect thereto, and in the sub¬ 
stance of the charge to the jury thereon, over objection and 
exception of defendant. 

8. The Court erred in its entire charge to the jui*y. 

9. The instruction of the Court as to punitive damages 
was erroneous. 

10. The instruction of the Court as to the form Jof the 
verdict to be rendered was erroneous. 

475 11. The Court erred in granting instructions 
offered by plaintiffs. 


12. The Court erred in overruling instructions offered 
by defendant. 

13. The verdict is excessive. 

14. The verdict is based upon prejudice and bias against 
defendant and is oppressive. 

T 

15. And for such other grounds as are apparent on the 
face of the record and the evidence herein, and as may be 
argued at the hearing hereof. 

PAUL J. SEDGWICK, 
Atty. for Defendant, 

Barr Building; Di. 9106. 


476 Affidavit in Support of Motion for Judgment 
N. O. V. and to Award New Trial 

District of Columbia, ss.: 

PAUL J. SEDGWICK, being first duly sworn on oath, 
deposes and says he is attorney of record for the defend¬ 
ant herein and that he has personal knowledge of the facts 
herein, viz., 

That subsequent to the trial herein and rendition of 
verdict, several of the jurors herein stated to affiant that 
the verdict of $13,311.00 was arrived at and consisted of 
$3,311.00 compensatory damages and $10,000.00 punitive 
damages. 


PAUL J. SEDGWICK. 

Subscribed and sworn to before me 
this 26 day of April, 1946. 

Wm. Hutchison, 

Notary Public, D. C. 
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Excerpts From Testimony 

1 Washington, D. C., ! 

Friday, March 15, 1^46. 

The above entitled action came on for hearing before 
Hon. T. Alan Goldsborough, Associate Justice, at 10 o’clock, 
a. m. 

Appearances: 

On behalf of the plaintiffs: Harry Friedman, Esq. 

On behalf of the defendant: Paul J. Sedgwick, E^q. 

• * * 

13 (Discussion here ensued between the Couri and 
counsel out of the hearing of the jury, as follows: 

Mr. Friedman: In the pre-trial, your Honor, I askdd the 
Court for permission to amend the pleadings to alljow a 
punitive damage claim in addition to the compensatory 
claim. If you will notice, the Court says, “The plaintiffs’ 
desire for amendment to include punitive damages is de¬ 
nied without prejudice. ,, 

• # • 

The Court: I am sure I have a right to allow the amend¬ 
ment. What do you say about it? 

Mr. Sedgwick: I object, first and basically, because it 
is an accident of negligence and punitive damages di not 
enter into the picture. 

Mr. Friedman: It does if it is reckless or wajnton. 

14 Mr. Sedgwick: Then you will have to change the 
character of your suit if you want to charge as 

The Court: What did you say? 

Mr. Sedgwick: I suggested to your Honor that basically 
punitive damages have no place in a negligence suit; If 
he wishes to charge affirmative assault he would have to 
change the character of his suit. 
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The Court: I will tell you what I will do. I will wait 
until after the plaintiffs’ evidence is in, and then you can 
take it up with the Court again. 

* • • 

15 JACOB L. ZELLAN: 

* * • 

Direct Examination: 

mm* 

16 Q. On the night of September 7, 1945. tell us 
what happened, how* you happened to be there or 

were you with Mrs. McKenney, put it that way. You had 
i been with her? A. I called on Mrs. McKenney at her 
j home. 

* * * 

Q. Where did you go from there? A. We went out for 
a sandwich. 

Q. Where did you go for a sandwich? A. On Rhode 
Island Avenue, at a Hot Shoppe. 

Q. From there where did you go ? A. We went over 
to the Cross Roads to see what the place looked like. I had 
never been there. 

* * • 

17 Q. Did you have anything to drink while you were 
there ? A. We each had two drinks. 

Q. Two drinks of what? A. Rye and coca cola. 

Q. Rye and coca cola? A. Rye and coca cola, or rye 
and soda. 

• # • 

18 Q. When you came out of the Cross Roads, what 
did you do then? 

# • • 

A. We went out to my car and I opened the door for 
Mrs. McKenney to get in. She hadn’t hardly got s'eated 
yet, when we were struck by an automobile. 
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Q. Did you see the automobile before you were 

19 struck? A. There was a car with very brightj lights, 
and my attention was called to it and a motor , racing 

at a terrific speed going either in low or second gear, Just by 
the noise I would know that, on the other lot. 

I had no idea that this car would come on this lot o!r what 
would happen. I thought the car would go out the driveway 
the normal way of driving. 

Q. That was on the lot adjoining the Dixie Pig lpt? A. 
Yes, across the street. 

Q. That is across the road from where you were? A. 
That is right. 

Q. Did the car strike you? A. It struck me apd my 
automobile. 

Q. How did it strike you and your automobile? A. I 
was standing there by the door. It came by and tut me 
and hit the door. It happened so sudden. It was irather 
unexpected that it should happen. 

Q. What did it do to you? A. First I thought I had 
a serious injury in my chest. 

Mr. Sedgwick: Object as to what he thought. 

The Court: Overrule the objection. Proceed. 
Mr. Sedgwick: May I have an exception, please. 

By Mr. Friedman: 

Q. What did it do to you? A. It threw Ime up 

20 against—I hung on to my door. It opened the door 
and threw it against the cowl of the front epd. I 

hung on to it and hollered to stop the car, that he h^d hit 
me. 

• • • 

Q. Did the other car come to a stop? A. I handed a 
pencil to Mrs. McKenney and asked her to get the njimber 
of that car. For a moment I didn’t think it was gojmg to 
stop. For some reason or other at about 300 feet ujp this 
road, or lot, it stopped. The moment Mrs. McKjenney 
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handed me back the pencil I put it in my pocket and I im¬ 
mediately tried to see how seriously I was injured, and take 
care of myself. 

* * • 

i 

Q. Did you know at that time 'that you had any other in¬ 
juries besides your chest, which you say you thought was 
hurt? A. My leg became very numb and I realized some¬ 
thing had happened to me, so it took me a few minutes to 
ascertain what my injury was, and I immediately sort of 
took charge of myself. I have had considerable experience 
in First Aid and it came in pretty handy that night. 

* # # 

21 Q. When you found something was wrong with 
your leg, what did you do? A. There were a lot of 

people gathered around me, not a lot, but I didn’t count 
them, and it seemed like everybody wanted to help me. 
Somebody wanted to carry me inside, and somebody wanted 
to carry me out, and I told them in no uncertain language 
to leave me definitely alone. I didn’t want to be carried and 
hurt more than I was hurt. 

I proceeded to lay myself down with the aid of some folks 
there, I pulled my pant leg up to see how bad I was hurt, 
and I was bleeding pretty bad then. I laid myself down 
as close to the car as I could and I asked somebody to get 
an ambulance or a doctor in a hurry. 

• • • 

22 Q. Do you know how long you lay on the ground? 
A. It didn’t seem like very long. I had no concep¬ 
tion of time. My whole right side was numb and I was 
pretty worried about my general condition. 

• • • 

23 They put me in the ambulance and took me to the 
Leland Memorial Hospital up in Eiverdale. 

• • • 
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I was then getting into some very serious pain and I was 
beginning to shake. I suffered from shock. I told tfiem I 
had to have a shot or something in my arm -to relieye me 
from my shaking and they called the doctor and gojt per¬ 
mission to do that, and they gave me a shot in my arm 
which relieved me from a lot of the suffering. 

• • • 

The doctor came there. I don’t know what time i^; was. 
I had no conception of the time. It wasn’t very long. I had 
a little talk with him about the nature of my injury and he 
wanted to know if I had a doctor and I told him I had a 
doctor. 

Q. Did he treat you? A. He looked it over and 
I think he gave me first aid and he treated me for 
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shock. 

I 

Q. Did he do anything to your leg or any other part of 
your body, and, if so, what? A. I don’t remember just 
what he did then. He did something. 

Q. Did he do something to your leg? A. He put some 
stuff on it. 

Q. Did there come a time when he operated on your 
leg, or sewed it up? A. Yes. 

* • * 

I told Dr. Malin he should go right ahead, and dp the 
best he can, and anything that was necessary to take care 
of my leg, to save my leg. 

He had my full permission to do so and I wanted h}m to 
go right ahead and give me the best there was. I didn’t 
want to lose my leg. 

* * • 

25 A. He proceeded to sew my leg up. 

Q. Did it take some time for him to do thatf A. 
It seemed to me like it took three or four hours. It was 
morning when he got through. 





20 


Q. Do you know how many stitches he took? A. I 
asked him. He said he had about 12 more stitches and they 
were beginning to hurt me and I objected that the pain 
was quite bad and he said, “I have only got about 12 more 
on the outside to sew your skin up, and it will be all right if 
you can stand it, and we will go through with it.” 

He tried one more and I couldn't take it, so he got a 
needle and finished the job up. At that time I asked—I 
was kidding with him—I asked him if he knew how many 
stitches he had taken, and then I told him 123 inside and 23 
on the skin. 

Q. After that did you remain in the hospital? A. About 
three weeks. 

Q. Were you comfortable during that time or 
26 what was the condition with reference to pain? A. I 
suffered probably the worst pain a man could ever 
suffer. I was delirious. The girls told me I used language 
that wasn’t fit for anyone to use. I don’t remember any¬ 
thing about it. For the first week, I wasn’t as sane as I 
was when I was hurt. 

Q. Were you able to rest, get asleep and things? A. I 
wasn’t able to get any rest or sleep unless I was under 
narcotics. 

* • * 

Q. When you were discharged from the hospital were 
you able to walk around? A. No, sir, I got crutches one 
day and two days later I tried to get around on the 
crutches, and I would get around about ten or fifteen feet 
and tire out. When I was able to walk outside of the hos¬ 
pital and about 100 feet up, I had myself taken home, and 
went right to bed then. It was necessary then—-well, it was 
always necessary to keep my foot up from swelling. 

Q. Did you go back to the hospital for treatments? A. 
Yes, I would have to go back there at least three times a 
week, and then twice a week. 
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Q. How did you go and come? A. I would tak^ a cab 
or somebody would go with me. 

27 Q. At that time you couldn’t operate your car? 
A. No. 

Q. How long was it before you could discard your 
crutches? A. Some time in the last part of October I got 
so that I could use a cane for a little while. 

I 

* * • 

Q. When you used your cane, you continued goin^ back 
to the hospital? A. Yes, sir. 

Q. What kind of treatments did they give therp? A. 
He gave me diathermy treatments and massage, manipula¬ 
tion from the hips down to the toes. That was done at the 
direction of Dr. Malin. 

Q. At his hospital? A. Yes, sir. 

Q. By one of his nurses? A. Yes, sir. 

• • • 

28 Q. Did there come a time when Dr. Malin advised 
you to leave this climate? A. We were discussing 

my condition and the suffering I was doing in bad weather, 
and he told me that as far as surgery was concerned-^ 

Mr. Sedgwick: (Interposing) I object. 

Mr. Friedman: Just a moment. If there is an 
objection? 

Mr. Sedgwick: I object to the conversation. 

The Court: Suppose you come to the bench* 

(Discussion here ensued between the Court and 
counsel out of the hearing of the jury, as follow[s:) 

Mr. Sedgwick: I object to the conversation that 
he had with his doctor. 

The Court: Why? 

Mr. Sedgwick: Particularly because his recita¬ 
tion this morning has been, I think quite self-serving, 
and for him now to relate in his own language what 
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he told the doctor is no longer a matter predicated 
upon diagnosis or necessity. 

The Court: Well, the doctor has been in intimate 
communication all the time. It is the same doctor, 
isn’t it? 

Mr. Friedman: Yes. 

The Court: The Court thinks it is permissible. 

Mr. Sedgwick: May I have an exception. 

(Thereupon counsel resumed their places at the 
trial table and the following proceedings were had.) 

29 Q. Mr. Zellan, did you continue to go to see Dr. 
Malin through December? A. Yes, sir. 

Q. And he kept watch over you? A. Twice a week. 

Q. Would you see him when you went to the hospital 
and got these treatments? A. Yes, he would look at this, 
because the thing was open, and he would change the band¬ 
age on it. Between times, I would change the bandage. 

Q. You mean it was open and draining? A. That is 
right. 

Q. In the latter part of December, did Dr. Malin ad¬ 
vise you to do anything in order to alleviate the condition 
caused by the accident? A. I was suffering from a great 
deal of pain in bad weather, and I had quite a conference 
with him as to ,iust what my condition was, and what I could 
do to stop this suffering and he told me then that there 
wasn’t much more that surgery could do for me. 

He advised me at that time to go to a warm climate and 
he said that would do me more good than anything else he 
could think of and he said for me to bathe in warm water 
and let the sun bake it. 

Q. As a result of that advice, did you go to a 

30 warm climate? A. I went to Florida the last week 
in December. 

Q. What day was that ? A. I left here the 31st day of 
December. 
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Q. The day before New Year’s? A. The day Ipefore 
New Year’s. 

Q. At that time, were you able to drive your cai|? A. 
I was able to drive. I was able to do a fairly good job of 
driving. 

Q. When you say “fair” you didn’t do it in a normal 
manner? -A. No, I couldn’t drive like some of the^e fel- 
lows drive down there in two or three days. I couldn’t 
even attempt it. 

I 

* # • 

Q. How long did it take you to get down there? A. 
About five days. 

Q. And have you been down there from that tiriie up 
until you came back for this trial? A. I have been there 
all the time at this one place since I left here. 

Q. What was your purpose in coming back to 
31 Washington? A. For this trial. 1 

Q. Did you take a place down there? I mepn do 
you have a place down there right now? A. I have a place 

r 

down there for the whole season. 

Q. Are you going back as soon as this trial is conclud¬ 
ed? A. As soon as this trial is concluded, I am £oing 
right back. I flew up here, and will fly right back. 

Q. Your car is down there? A. At the airport, yis. 

Q. This flight back here, was there anything unusual 
about that? A. Well, last Friday night— 

Mr. Sedgwick: I object. 

The Court: What is your question? 

Mr. Friedman: He said he flew here, and he ip go¬ 
ing to fly back. I asked him if there is anything un¬ 
usual about the flight here. 

The Court: Ordinarily that would be objection¬ 
able. I haven’t any idea what his answer will be. 

By Mr. Friedman: 

Q. Was there anything due to your physical condition 
with reference to the flight? 
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Just a moment. Do you object to that? 

Mr. Sedgwick: If you assure me it is material I 
32 won’t raise any objection. 

Mr. Friedman: I think it is. 

By Mr. Friedman: 

Q. Will you answer the question, please? A. The last 
two hours or hour and a half of this flight, we ran into a 
terrific storm in the early hours. It must have been about 
2 o’clock or 2:30 in the morning before we got to Washing¬ 
ton, and I was rather surprised that I should suffer that 
much in this storm. 

It seemed like that whole leg was turning around inside. 
That is the condition 1 surtered previous to going to Flor¬ 
ida, but this was an unusual storm. 

# * * 

40 Q. Mr. Zelian, you were describing the effect of 
this storm, or the effect in your leg, or to your leg in 
this flight back to w ashmgton, and I believe you had stat¬ 
ed that you bad tins—wiiat did you call it? A. Let me ex¬ 
plain just what happened. 

In Miami, we have storms, too. 1 say “we,” but I am 
not a native there. They have storms there, and on days 
that they have a storm there, I wasn’t getting along too 
good. 1 mean the storm would make my leg bad or worse. 
1 would suffer and this leg was very uncomfortable. 

Like I explained to the doctor, it just seemed like some¬ 
thing was turning over in there, but I had never experi¬ 
enced that since last December, say, a condition like I ex¬ 
perienced last Friday morning. It was rather an unusual 
storm, very bad and a lot of fellows on the plane got sick. 
I didn’t get sick, but I had to take aspirin two or three times. 
It was most uncomfortable. 

Q. In order to get relief from the pain in your leg? A. 
called the hostess and she gave me aspirin. 


41 Mr. Sedgwick: Do you feel we would be respon¬ 
sible for a most unusual storm, and what h^s now 
been related by the plaintiff? 

The Court: The only reason Ms testimony is ad¬ 
missible is to show the condition of his leg. 

Mr. Sedgwick: I am just thinking I mighjt be in 
an airplane and a violent storm would arise, ajnd one 
person would be sick, and the other wouldn’t }>e sick. 

The Court: He wasn’t sick. His leg huft Mm, 
so he says, and the Court thinks it is admissible tes¬ 
timony. 

Mr. Sedgwick: May I have an exception, jplease. 

* # * 

Q. Since you have been in Miami Beach, have yc|u been 
under the care of a doctor? A. I have seen a doctob there 
twice, when I first arrived there, and just recently. ! 

• # • 

42 Q. * # * what did you take ? Did you get any treat¬ 
ments down there? Tell us what you did while you 

were down there? A. I got sun baths and manipjilation 
by a licensed masseur several times, or twice a week. 

Q. To alleviate your condition? A. I didn’t keep that 
up all the time, because I was getting pretty good, but I 
religiously went out into the sun and in the water. I would 
swim around 15, 20 minutes and lay on the blanket on the 
beach and sun myself. These manipulations that I ^ot by 
these masseurs did me a lot of good. 

Q. Mr. Zellan, do you know how long you are going to 
stay in Florida, or how long were you advised to sta^? A. 
I was advised by Dr. Malin to stay there until May, tjie last 
part of May, and I will remain there until the first of May, 
or will maintain quarters there until May 1st. 

Q. Have you been able to walk like you could pfior to 
this accident? A. No, sir, I am not able to do verjf much 
walking. 
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Q. What was your business, or what is, and what was 
your business before this accident? A. Why, I was sell¬ 
ing sterling silver jewelry. 

Q. And before we get to the jewelry business, what other 
business were you in? A. I was in the building 

43 business for the past several years and since 1936, 
’35. 

Q. Directing your attention to Rock Creek Forest, did 
t you do some building there? A. I started building oper¬ 
ations and sub-division work in Rock Creek Forest in Au¬ 
gust or September, 1938. 

Q. Did you complete those? A. Those houses were 
completed in ’41, ’42, I mean the series of houses I start¬ 
ed. 

Q. The series that you started? A. That is right. 

Q. In addition to that, did you build any other prop¬ 
erty? A. I built an apartment house, built an apartment 
at 15th and Fuller and I also built a home in the 7400 block, 
16th, just before you get to Harley Street. 

# # • 

Q. Do you own the apartment you built? A. I own the 
apartment I built at 15th and Fuller. 

Q. When did you build that? A. We started in Sep¬ 
tember, 1941. We finished it in March ’42. 

• * * 

44 Q. Did you manage that apartment? A. Yes, 
sir. 


• • • 

Q. How about the maintenance of it, did you do that? 
A. I done a great bit of the maintenance myself. 

• * • 

Personally. 

• • • 
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Q. And you owned it at the time of the accident? A. 
Yes. 

Q. Have you been able to do the maintenance since? 
A. No, sir, not any of it. 

Q. What is the cost of the maintenance that you haven’t 
been able to do yourself? 


46 Q. What type of work did you do there, Mfr. Zel- 
lan, in way of maintenance work? A. I am consid¬ 
ered a very good mechanic and I do anything from making 
a key to overhauling a Bendix washing machine, to| over¬ 
hauling an electric motor, and if the job isn’t too bi^, I do 
it myself. 

Q. How about the furnace ? A. That is electric motor 
which is on our furnaces. 

Q. The heating plant? A. The heating plant. 3}n that 
one job alone, we have got better than 70 electric n^otors, 
80 electric motors, I should say. 

Q. Have you had any extra cost as a result of not! being 
able to do this work yourself? A. There has beejn con¬ 
siderable extra cost and only here a few days ago since I 
have been back, I sat down and averaged it up, and it is 
running me close to $200 a month by reason of the fact I 
am not able to do this work myself. 


47 Q. Since this accident have you gotten any other 
help to assist you? A. I put a man in there apd had 
to train him and break him in to take over my position in 
the building as a manager, as an office man and run the 
building exclusively. He is an elderly gentleman. 


I started breaking him in in October. 


* 

r 
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He has been there since. 

* # * 

I pay him $50 a month. 

* * * 

48 Q. Do you maintain a home in Washington? 'A. 
Yes, sir. 

Q- What is the cost of your quarters in Miami Beach, 
Florida? 

Mr. Sedgwick: I object. 

The Court: Now, I guess that is admissible. Pro¬ 
ceed. 

• • • 

49 Q. Will you tell me what kind of quarters you 
have there and what is the cost of them ? A. I have 

a room in a hotel very close to the beach. It is a very small 
hotel and it costs me $12 a day up until the first of April, 
and then it will cost me $6. 

Q. Is that quite reasonable in comparison to other quar¬ 
ters in Florida? A. Very reasonable. 

Mr. Sedgwick: I object for the reason he is not 
qualified. 

The Court: I suspect he is. 

* * * 

50 Q. Are you familiar with the charges for rooms 
in Miami? A. Yes, sir. 

Q. Is $12 a day the amount you are paying? A. The 
same room I have, if I hadn’t taken it by the season until 
May 1, that room would have cost me $16 or $17. 

• * * 

Q. Were you in any other business at the time that this 
accident occurred? A. Selling jewelry for the Ella Cone 
Company, Fort Lauderdale, Florida, Fort Lauderdale and 
New York. 
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Q. At this point, did your trip to Florida have anything 
to do with your business? A. No, sir. j 

Q. What arrangements did you have with thisj silver¬ 
smith. I believe you said they were silversmiths? A. That 
is right. They are manufacturing silversmiths an|d make 
jewelry for the trade. My arrangement with th^m was 
taking over the eastern portion of the United! States 
51 above Virginia and representing them. 

Some time in July, the early part of July, j I went 
to New York and met with these folks, after a lot of* corre¬ 
spondence and we set up a program, made a lot of! invest¬ 
igation and found out what the market and so fortll would 
be for this particular item, or items that they mayl manu¬ 
facture. 

They already covered a greater portion of the United 
States and had a smattering of salesmen hitting Mre and 
there as part-time salesmen. I was to take on this ljne and 
cover solidly, not carry anything else. We made tljat sur¬ 
vey, and, as a matter of fact, on the day that I got hiirt, Mr. 
Cone and Mrs. Cone, who are the owners of this cojnpanv, 
came to Washington for a conference on that. 

Q. As a result of your survey, did you make an>' sales, 
or did you attempt to make any sales, and when wa^ that? 
A. We made sample sales. That was the week I gcjt hurt. 

Q. So that is when you began selling? A. That is when 
we began selling. We were all set up and we made Sample 
sales and sold four or five accounts of the outstanding ac¬ 
counts in the East, sold them myself and we sold ovei) $2000 
worth of merchandise just by one account in one city and 
another account in another city, outstanding accounts;, such 
as Woodward and Lothrop, and so forth. I mean, in two or 
three days we sold— 

Q. (Interposing) When you say “We,” who do 
you mean? A'. I.sold for my firm. 


52 
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Q. You mean you sold? A. I sold. I refer to my¬ 
self when I refer to the firm. 

Q. What was your compensation to be ? A. 10 per cent 
of the sales, of gross. 

Q. Of what? A. Of the gross. 

Q. Of the gross sales ? A. That is right. 

Q. Of what gross sales ? A. Well, the sales of this jew¬ 
elry to the various department stores. 

Q. Did you have an exclusive right to the sale? A. 
Had exclusive rights to the sales in my territory. 

Q. As a result of your survey, did you make an esti¬ 
mate of the sales you would make? A. As a result of the 
survey and the sample sales we made, we estimated that 
we should— 

Mr. Sedgwick: (Interposing) I object. He is 
getting now into the future on a survey or an esti¬ 
mate, and I do not think that is any proper legal item 
of damage. 

The Court: The difficulty is that that confronts 
courts and juries in a great many instances. I do 
not know of any better way to estimate it. Of course, 
if the witness were not subject to cross examination, 
53 the Court might take a different view, but the Court 
thinks it is admissible. I do not know any other way 
to get at it. 

Proceed. 

Mr. Sedgwick: May I have an exception. 

• * * 

Q. As a result of your survey, what estimate did you 
. make of the sales that you would make in this territory? 
A. As a result of these samples and the survey and the 
time we spent going over the territory, we estimated that 
our Christmas business should gross at least $150,000. 

Q. How about per year? A. It would run close to 
$300,000. 


• • • 
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Q. Have you been able to do any work in connection 
with this position from that time up to the present? A. 
Some time after I was on crutches, I felt kind of guilty 
letting these people down, and I went downtow^i, took 

54 a cab and went downtown, and went to Hecht’|s with 
my samples. I wasn’t in good shape then at a)ll> but 

I just felt I ought to make an effort and I went down to 
Hecht’s and 1 seen the assistant buyer who liked the mer¬ 
chandise, but I couldn’t wait to see the buyer and I pad to 
go home and go to bed. 

Q. You haven’t been able to carry on your sales [work? 
A. No, sir. 

Q. I believe you said something over $2000 that you sold 

in the two davs that vou worked? 

* 

• * • 

A. It was over $2000, $2900 or $2092. It was over $>2000. 

• * « i 

Q. And your commission on that would be? A. It ^vould 
have been $295.05. | 

Q. In the building business, what part do you play in 
the erection of buildings? A. I am my own buildfer. I 
lay out my own jobs, handle my own surveyor’s instruments 
and check every item on the job and run my own job. 

Q. By running your job, you mean personal supervi¬ 
sion? A. I personally supervise every part of the 

job. j 

55 Q. Does that require your physical presence 
during construction? A. It certainly does. 

Q. In the present condition of your leg, could you en¬ 
gage in the construction business? A. Not to the ejxtent 
that I have been in it. I probably could sit behind a j desk, 
but I couldn’t get out on a job and run up and down ditches, 
or climb ladders, and climb four or five flights. I don’t 
know how many times, maybe as high as twenty times a 
day. 


Q. Will you tell us what was the cost of your trip 
down to Florida by automobile? Don’t answer that ques¬ 
tion until there is a chance for objection. 

Mr. Sedgwick: Objection. 

The Court: Objection overruled. He had to get 
there some way. 

Go ahead. 

The Witness: I have it all broken down. I don’t 
have the paper with me, but it was $96 or $97 was 
the cost of my trip going down there. 

• • • 

Q. What was your hospital bill? 

• * • 

56 A. $207.65. That is the time I actually spent 
in the hospital. 

Q. That was up to September 23, 1945? A. That is 
right. 

Q. What was Dr. Malin’s fee? A. $150. 

Q. Did you poy that? A. Yes, sir. 

Q. Did you have any additional charges at the hospital? 
A. Well, I had these diathermy treatments and the mas¬ 
sages, which I paid for. 

• * • 

Q. Did you get bills for those? A. Some of them I 
did, and some of them I paid by cash. I paid them $16, 
one month, $14 and $17 on two other months. 

Q. That is a total of $47 for the three months. That 
was October, November and December, 1945? A. Yes, 
sir. 

57 Q. Did you pay for any medicines or things that 
you had to have, crutches and things of that kind? 

A. Yes, I paid for the 3x3 and 4x4 bandages and the 
crutches and an Allen stocking, and I had to buy quite a bit 
of that stuff. 
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Q. What was the cost of these items? A. Y<ju have 
that, Mr. Friedman. I gave it to you some time ago. 

Q. $29.72, is that correct? A. That is right. 

Q. I believe that is $28.72. A. Then I had to buy again 
some, since you had that. That was quite some tiiine ago. 
I had to buy two pairs of rubber stockings and jmiscel- 
laneous bandages which was $13.57. 

Q. Thirteen what? A. $13.57. 

Q. In the accident, did anything happen to your Clothes? 
A. Yes, the leg of my pants was all torn up, and my shoe 
was torn, and full of blood and all that. My coat w^s beat 
up pretty bad. Just ruined that suit of clothes and| ruined 
my shoes and ruined my hat. 

Q. What was the cost of your hat? A. It was a [Disney 
hat. I paid $10 for it. 

Q. How about the suit? A. I think I paid $48, $49.50 
or $48.50 for that. 

58 Q. How about the shoes? A. I paid $13 at 
Rich’s for the shoes. 

Q. $13? A If I remember right. 

* * * 

Q. How about your automobile? How much 
was done to your automobile? 

Mr. Sedgwick: If counsel has the bill I will stipu¬ 
late. 

Mr. Friedman: $96.65. j 

Mr. Sedgwick: Let me see it. 

(A paper was handed to counsel.) 

Mr. Sedgwick: No objection. 

• • • 

. 

Q. Did you pay the doctor in Miami? A. Yes, sir. 

Q. How’ much? A. For two visits, $10. 

* * * 


4 


amage 


34 


Q. What was your transportation to the hospital, the 
cab fare? You said you took cabs? A. You have that 
down there on a piece of paper. 

59 Q. $27.85. A. That is right. 

Q. These massages you had in Miami, what was 
the cost of those? A. $5 each, and I had 12 of them, $60. 

Q. What do you estimate your return trip from Florida 
by automobile will be? A. I probably will come back a 
little faster than I went down there. It will run me around 
$60. 

• • • 

Q. Are these pictures of your car? A. Yes, sir. 

Mr. Friedman: I offer these. 

Mr. Sedgwick: May counsel approach the bench? 

(Discussion here ensued between the Court and 
counsel, out of the hearing of the jury, as follows:) 

Mr. Sedgwick: I note my objection to these photo¬ 
graphs and the basis of my objection is this: 

60 There was no compliance by plaintiff’s counsel 
at the pre-trial hearing to handle these matters 
which could have been handled, and which are usually 
handled by stipulation then. I object to them. I 
had asked for them at the pre-trial. 

Mr. Friedman: You didn’t ask for them. 

Mr. Sedgwick: I asked for the medical bills. I 
did not get them. I wasn’t shown them. I asked 
for medical statements. I didn’t get them, and was 
not shown them. 

When I had my medical examination by Dr. Fish- 
back, I sent immediately a copy of Dr. Fishback’s 
report to them. 

Now, at the trial, I am confronted with pictures 
taken by somebody else apparently sometime after 
the accident, but well before pre-trial hearing, and I 
object to them. If these rules are going to mean 


anything, they ought to advise us something; about 
the case. 

Mr. Friedman: We made this suggestion about 
the pre-trial. The pre-trial merely consisted of say¬ 
ing that we wanted it ready for trial so that we could 
make a settlement, have it close to a settlement, so 
we could either try the case or settle, and theife was 
no request made for a picture or anything elscj. 

The Court: I haven’t any authority to reject the 
pictures, if they are proper pictures, but I doij’t un¬ 
derstand the pictures, except this one. 

Mr. Sedgwick: I object to them. I haven’t} seem 
them until now. I don’t know under what conations 
they were taken. I have no chance to cross examine 
the man who took them. I have no way of knowing 
it is even the car involved. 

The Court: Who took the pictures? 

Mr. Friedman: He just said he took it to some 
place to have the pictures taken, and he identifies 
the car and he will testify that it is the condition of 
the car as it was at the time of the accident He 
will admit that. 

The Court: How about the others? 

Mr. Friedman: It is the same car. Thereiis no 
doubt about it being the car. 

The Court: Over objection, the only thing I can 
do about those is to say that they cannot be intro¬ 
duced unless they are identified by the man who took 
them, and further, there must be testimony thalt this 
was the same car, and that the pictures were [taken 
at the time the car was damaged, at the time of the 
accident. 

Mr. Friedman: I will prove that, your Honor. 

The Court: All right, sir. 

(Thereupon counsel resumed their places at the 
trial table and the following proceedings were [had.) 
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By Mr. Friedman : 

’ Q. Mr. Zellan, this picture, can you tell mo what con- 
diiton that shows your car? Is that your car? A. That is 
my car. 

Q. Is that the car that was involved in the acci- 

62 dent? A. Yes, sir. 

Q. What condition does that picture show with 
reference to the condition it was in immediately following 
the accident? 

Mr. Sedgwick: Objection. 

Mr. Friedman: If you know. 

The Court: Did you see the picture taken, sir? 
The Witness: Yes, sir. 

The Court: Proceed. I will overrule the objec¬ 
tion. 

The Witness: I w T as right there when the pictures 
were taken. 

Mr. Sedgwick: Exception. 

By Mr. Friedman: 

Q. What condition does that picture indicate the car 
being in as compared to the time— A. (Interposing) The 
car was not touched or repaired and nothing was done 
until that time or after that time. 

Q. Was it in the same condition? A. Yes. I mean 
the door was over against the hood. 

Mr. Sedgwick: I object to the description of the 
picture until the picture is in evidence. 

By Mr. Friedman: 

Q. I show you the other two pictures, and ask you if 
you were present when those two pictures were also taken? 
A. Yes, sir. 

Q. Do the pictures of your car—what condition 

63 are they in, as represented in that picture as com¬ 
pared to immediately following the accident? A. 

The same thing. 
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Mr. Friedman: I now offer these in evidence. 

Mr. Sedgwick: Objection. 

The Conrt: What are you offering in ev^ence 
now? 

Mr. Friedman: I offer these three pictures that 
he said he saw taken. 

The Court: All right, I will admit them. 

Mr. Sedgwick: Exception. There is no objec¬ 
tion to 1, but there is to 2, 3 and 4. 

* * • 

By Mr. Friedman: 

Q. Mr. Zellan, when did you have occasion to sed Mr. 

Giddings, some time after the day of the accident? A. 

Yes, sir. 

Q. Who was present on that occasion, and when was it? 

A. It was at the time— 

Mr. Friedman: May we approach the bencl}? 

(Discussion here ensued between Court and counsel 
out of the hearing of the jury, as follows:) 

Mr. Friedman: I want to warn the witness about 
not saying it w r as in a Police Court. 

The Court: About what? 

64 Mr. Friedman: About it being in a Police Cjmrt. 

You would object to it. Would it be all right for 
me to warn the witness? 

Mr. Sedgwick: I object to it. 

Mr. Friedman: This conversation took pla<ie in 
a Police Court. I want to tell him not to say 
where it took place. 

The Court: What conversation are you talking 
about? 

Mr. Friedman: The conversation he had with the 
defendant. 

Mr. Sedgwick: How long afterwards was it? 


The Court: It doesn’t make any difference where 
it was or when it was, as far as that is concerned. 

Mr. Sedgwick: What is the conversation to prove. 

Mr. Friedman : I am going to ask him to prove 
an admission of liability. 

Mr. Sedgwick: What do you claim? 

Mr. Friedman: I will let the witness tell that. 
It is admissible, any conversation he had with refer¬ 
ence to liability. 

The Court: You can ask him the question, but 
tell him not to say where it took place. 

Mr. Friedman: That is what I want to tell him. 

(Thereupon counsel resumed their places at the 
trial table and the following proceedings were had:) 

By Mr. Friedman: 

Q. Do you remember what day this was? A. Not exact¬ 
ly, no, sir. 

Q. You did have some conversation with the de- 
65 fendant? A. Yes, sir. 

Q. Who was present at that conversation? A. 
Myself, you, Mrs. McKennev, Mr. Giddings and I believe, 
his attorney. 

Q. What did Mr. Giddings, or his attorney, say in Mr. 
Giddings’ presence? 

Mr. Sedgwick: Object. 

The Court: Just a minute. I had better find out 
something about this. 

(Discussion here ensued between the Court and 
counsel out of the hearing of the jury, as follows:) 

The Court: Is this in connection with a settle¬ 
ment? 

Mr. Sedgwick: I don’t know, Judge. I didn’t 
know there was a conversation, or that counsel was 
going to offer this line of proof. 


The Court: He says he thinks your client’s Coun¬ 
sel was present. 

Mr. Friedman: That is right. 

Mr. Sedgwick: It wasn’t myself. 

Mr. Friedman: But it was counsel. 

The Court: Was it in connection with a possible 
settlement? 

Mr. Friedman: No. 

The Court: If that is so, it won’t be admistsible. 

Mr. Friedman: There was a Police Court action 
out in Maryland. 

The Court: All right, sir. Go ahead. 

• • * 

I 

Mr. Sedgwick: I was asserting that the police 
matter in Hyattsville had been dismissed in jfavor 
of the defendant. This conversation which was ap¬ 
parently at that time, or shortly after, is the jthing 
which counsel is attempting to show, and I object to 
it. j 

The Court: On what ground? 

Mr. Sedgwick: I object particularly to the fofm of 
the question where he asks if the defendant or his 
counsel made certain statements. It is a duplicitous 
question because one might make a statement arid the 
other might not. If a lawyer made a statement, it 
wouldn’t necessarily be binding on the man. 

The Court: It would if the man was right there 
and made no objection to it. [(t would be admissible 
then. 

Mr. Sedgwick: If we take it one by one, I cannot 
object to his question, but his question is duplicttous. 

The Court: I will overrule the objection. Pro¬ 
ceed. 

(Thereupon counsel resumed their places at the 
trial table, and the following proceedings were had:) 


By Mr. Friedman: 

Q. Will you please state what was said on that occasion ? 
A. Air. Griddings approached me and shook hands 

67 with me, and told me he was awful sorry this thing 
had ever happened, and I showed him the condition 

of myself, and he was profoundly sorry and he told me that 
it should never have happened, that he shouldn’t have 
ibeen driving a car in his condition, and said it was entirely 
his fault and not to worry about a thing. 

He said, “Any damages you may have, I will take care 
of that, and I am just as sorry as I can be.” And he re¬ 
peated “sorry” several times; that he shouldn’t have 
driven a car, that he didn’t know what happened to him. 

We talked about the building business and compared a 
few notes. I told him at the time I was building, and at the 
time he was building on 13th Street, I had one house to 
build on 16th Street, and we talked general building busi¬ 
ness and I said, “In the mess I am in, I will never be able 
to build a tall building. I will never be able to get up and 
down the steps the number of times necessary.” 

He said he understood that, and he would take care of 
that and any damages. 

• * * 

Q. Did that take place on October 25? A. The last 
part of October. I don’t remember the exact date. 

* • • 

68 Q. What is the condition of your leg with refer¬ 
ence to pain now, or from the time this accident hap¬ 
pened up to the present time? A. Well, for a long time 
I couldn’t keep my foot down for any length of time without 
it swelling up so bad that if I took my shoe off, I couldn’t 
put it on, even with a rubber stocking, and, as time went on, 
of course, I had more use of it. I used to sleep with three- 
pillows under my leg which elevated it above my head. 
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Dr. Malin told me that was the only way I could irelieve 
myself. I would have to do that during the daytimje, if it 
swelled up, and I would have to lay down, no matterj where 
I was, and if I was in the office, I would get a chair and put 
some pillows on it, and elevate my leg and I got som^ relief 
from that quite frequently. 

It has got to the point now where I don’t have to do that, 
only on rare occasions do I have to elevate my leg. It feels 
more comfortable that way, though. 

Q. What is the condition of your leg now compared to 
wffiat it was before the accident? A. It isn’t as gtod at 
all. I am conscious of a leg there all the time! The 
G9 other day I put an overcoat on, and every time the 
bottom of that overcoat would hit the calf of niiy leg, 
it would drive me crazy. That was the first time I have 
worn an overcoat this winter. 

Q. Directing your attention again to Dr. Malin, <Sid he 
tell you why the trip to the warm climate was important? 
A. He told me these nerves would take a very lon^ time 
to mend and the heat and the sunshine—and he told ihe the 
sunshine would be better for me than this diathermy [treat¬ 
ment—and the salt water. He said he couldn’t recommend 
anything better for my condition. 

Q. Did he say anything with reference to shortening 
or lengthening the period of this disability if you too(\ this 
Florida trip? A. He mentioned if I took it at this time I 
probably wouldn’t have to worry with it in future yearls. He 
said what cure you put in immediately now, and he enjipha- 
sized that, would stand you in good stead in later years. 

• • # 

70 Q. When did Dr. Malin tell you what you have 
just now told us, Mr. Zellan, that it was advisable to 
go to Florida and get sunshine and salt water treatment? 
A. We discussed that several times in December as soon 

i 
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as the weather got a little bad and I was complaining, we 
discussed it several times, and I was able to get away. 

t i • 

Q. Will you tell the jury when you took the lease, when 
you applied for the lease on your house or room at Miami 
Beach, what date you first wrote for it? A. Meaning just 
what? 

Q. When did you first write to Miami Beach to your 
hotel requesting reservation of your room so you could come 
there? A. I wrote to another hotel at 20th and Park Ave¬ 
nue. 

Q. When is all I want to know, the date. A. Maybe ten 
days previous to that. Always I talked— 

Q. (Interposing) What month did you first apply 
71 for reservations? A. In December, sir. 

• * * 

The Court: As'I understand, that wasn’t the first 
hotel you wrote, is that right? 

The Witness: I wrote to several of them. None 
of them answered me. This one didn’t answer me, 
either. 

73 Mr. Friedman: (Interposing) Excuse me, I was 
going to interrupt you before because there was a 
question I neglected to ask the witness on my direct 
examination and before you got into cross examina¬ 
tion I thought I would question him about the physi¬ 
cal condition of the property there. I have a dia¬ 
gram. Do you have any objection? 

Mr. Sedgwick: Physical condition of what? 

Mr. Friedman: Of the layout. May I ask a ques¬ 
tion, if you have no objection, going into the housing 
property out there? 

Mr. Sedgwick: If your Honor please, here are 
exhibits again not identified at the pre-trial, nor 
presented to me at any time prior to this moment. 
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The Court: I don’t understand the purpose of it, 
sir. 

Mr. Friedman: The purpose is merely to show 
the'layout of the streets where the accident took place 
or, if counsel objects to these, we can show it cjn the 
board. I think the jury should see the physicajl con¬ 
dition of the grounds. 

The Court: Let me see them. 

i 

(The papers above-mentioned were handed to the 
Court.) 

Mr. Friedman: Certainly there is no objection to 
this or there should be none. 

I 

May we approach the bench ? 

(Discussion here ensued between the Cour^; and 
counsel out of the hearing of the jury, as follows:) 

74 Mr. Friedman: These were not made until yester¬ 
day. 

The Court: That looks about right to me. 

Mr. Friedman: This was taken from the plaljbook. 
It is a tracing of the platbook. 

Mr. Sedgwick: I have no objection to usinjg the 
blackboard, but I drove out there myself, and I know 
about this connecting road in there, and it isn’ll as it 
is drawn there, because the street is not all th<^ way 
through. 

• * • 

Mr. Sedgwick: The State Trooper is heije. I 
think he can describe it sufficiently for the jury! 

The Court: I don’t remember whether that road 
is clear through or not. 

Mr. Friedman: Whether it goes to the next street 
isn’t involved here, your Honor. Of course, that 
portion in back of the road is not involved at all. It 
is just the portion between the Dixie Pig and the 
Cross Roads is the only thing that is involved. 


The Court: I won’t admit it. He can use it for 
illustration if he wants to. He can use it in de¬ 
scribing the situation to the jury, but I won’t admit 
it in evidence, if you understand that distinction. 
He can use it for the purpose of illustration. 

* * * 

The Court: You say this road is not all the way 
through? 

Mr. Sedgwick: I say it is not paved, because I 
had to make a U-turn and come back. 

The Court: Is that the only criticism ? It looks to 
me like the layout. I have to go by there on the way 
home. 

• • • 

Mr. Sedgwick: I have a reason why I cannot admit 
that, and that is because it does not reflect the en¬ 
trances to the roadwavs. 

•> 

The Court: I say he can use that for purposes 
of illustration and then you can cross examine. 

• • • 

Mr. Friedman: We are not going to put either one 
in. This is merely a photograph of the other. 

Mr. Sedgwick: I object to its use. 

The Court: He can take note of that one, but 
the other one was excluded. He can use that and 
show it to the jury for the purpose of illustration 
of the layout. He can do that just as he can go to the 

blackboard and put something on the blackboard. 

* • • 

The Court: He can use anything he wants for the 
purpose of illustration. 

Mr. Sedgwick: If the Court please, may I state the 
ground for my objection, and that is that the chart 
which counsel says is something taken from the 
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platbook, and I don’t know how many years jit has 
been in existence, does not reflect accurately the * 
dividing lines of the entrances and exits aijid the 
places of crossing and entering upon and leaving 
the Bladensburg Road. 

The Court: Mr. Sedgwick, the answer to tjhat is 
this: Suppose the witness went to the blackboard and 
drew the same thing on the blackboard for purposes 
of illustration? If he says that is the layoui, that 
would be his testimony, and allowing him toj show 
this to the jury for purposes of illustration is no 
different from what would be done if he was allowed 
to put something on the blackboard. 

Mr. Sedgwick: I don’t think he will draw it the 
same because I don’t think Mr. Zellan knowsj these 
entrances and exits which are not shown oil this 
plat. 

The Court: The Court will admit it for purposes 
of illustration. 

By Mr. Friedman: 

Q. Mr. Zellan, will you point out on this paper, s^) that 
the jury can see it while you are doing it, to where the 
Dixie Pig is, and where the Cross Roads is? A. This 
is the Cross Roads, right here, gentlemen and 
78 ladies, and this is the Dixie Pig (indicating). 

Q. This street here is what, is this a public 
street? A. It is a public street. 

Q. Between these two? A. These two establishipents. 

* # * 

Q. Where were you parked with reference to the ^ross 
Roads? 

* # * 

A. Right where the point of my pencil is. This is the 
monument, this is the Dixie Pig, and this is the Cross itoads 
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(indicating). This is that road that goes to Baltimore, I 
guess. My car was parked right about here (indicating). 
This particular thing, gentlemen and ladies, is 200 feet 
to the inch, and this road here is a paved road. It isn’t 
one of the big, wide highways, but it is a road, a street. 

Q. Where was Mr. Gidding’s car, or where did he 

79 come from? A. Somewhere in this area here (indi¬ 
cating). 

# •* # 

A. Mr. Giddings’ car started out somewhere on this 
Dixie Pig lot, I would say quite a piece back. 

Q. Behind you? A. Behind me, yes, sir. 

Q. And you heard him come from that direction towards 
you? A. I heard him come, his lights were very bright 
and his motor was racing and at a terrific speed, very 
noisy, and it was coming in my general direction. 

Q. Will you show the jury over here where you were 
parked? A. This is the Dixie Pig. This is the Peace 
Cross, the monument there. This goes to Annapolis, and 
this goes to Baltimore. This is the Dixie Pig, and this is 
the Cross Roads Restaurant, and this is a road (indicating). 
Dividing— A. (Interposing) Dividing the tw r o places. 

* • # 

80 CROSS EXAMINATION (continuing): 

By Mr. Sedgwick: 

Q. I was talking to you, Mr. Zellan, about this matter 
of your writing to hotels in Florida for reservations prior 
to the time that you talked to Dr. Malin, and you said you 
wrote to a number of them. 

# * • 

81 Q. Wlien you left, you drove your car down on 
the 31st, that is, New* Years Eve? A. That is right. 

Q. What time of day did you leave, do you recall? A. 
It must have been eight in the morning. 
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I 



Q. Where did you stay that night? A. I stayejd at a 
tourist camp somewhere below Richmond. 

Q. Somewhere below Richmond? A. That is righlt. 

Q. Do you mean near Petersburg or Raleigh, North 
Carolina? A. We had not gotten to Raleigh. 

Q. Had you gotten to Petersburg? A. Probably this 
side of Petersburg. 


82 Q. Where did you stay the second night? The 
first night was in a tourist camp. A. Fayetteville, 
about ten miles beyond Fayetteville. 

i 

Q. Where did you stay there? A. In a tourist jhouse. 

Q. Where did you stay the third night? A. I hadn’t 
gotten down quite to Savannah, Georgia. I hadn’t gotten 
quite there. 

Q. You stayed some place a little short of Savannah, 
Georgia, the third night? A. Yes. 

Q. Where did you stay? A. A tourist place. They 
either have a name or they don’t have. 

Q. Where did you stay the fourth night? A. The other 
side of Jacksonville. I v r ent through Jacksonville, j 

* * * 


83 Q. At a tourist camp? A. In a tourist jcamp, 
yes, sir. 

Q. And the next day you arrived at Miami? A. The 
next day I got just through Hollywood and it was getting 
late and I took a tourist camp and stopped there until the 
next day. 

Q. Where does your sister-in-law live? A. ij^iami 
Beach. 

Q. Where does this $96 come in if you stayed at tourist 
camps the four nights? A. You pay $5 and sometimes you 
pay more than that. If you can’t get a single room with 
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one bed, they charge you with as many beds as there are in 
there, and they don’t make any bones about it. 

• * # 

Q. Where does the $96 come in? A. Automobile ex¬ 
pense. 

Q. What did you have other than gasoline and oil, if 
anything? A. My meals. 

Q. That added up for four nights to $96? A. Approxi¬ 
mately $96. 

# * * 

84 Q. Dr. Malin had told you that salt water and 
sunshine would do you more good than medical at¬ 
tention? A. He told me that medicine could not do 

85 much more for me, and that was the thing he recom¬ 
mended. 

* • • 

89 Q. When was your lease up on your room in 
Florida, did you tell us? A. It isn’t up until May 1. 

Q. Then you propose to come back to Washing- 

90 ton? A. Yes, sir. 

• • • 

100 Q. Then you went to the Cross Roads because you 
were unable to get liquor and you went out there? 
A. No, sir. 

Q. You had never been out there before? A. I had 
never seen the place before. 

Q. So, being curious you left the Hot Shoppe and had 
two drinks of whiskey and coke or ginger ale at the Cross 
Roads? A. Yes. 

Q. You were there about 45 minutes. Did you have 
anything to eat or anything else to drink? A. Only these 
two drinks. 

Q. You didn’t eat anything? A. No. 


Q. When you went in there, you parked your car near 
the corner, did you, the Southwest corner, assuming that 
the Bladensburg Road runs north and south to j<i>in up 
there beyond the railroad track at Hyattsville, assuming 
that runs north and south, and the Cross Roads Tavern and 
the Dixie Pig Tavern face west, you parked yo^ir car 

101 on the southwest corner of the driveway arid the 
Cross Roads? A. I would say I was about thrbe car 

lengths. There were other cars and I parked my ckr be¬ 
tween two other cars, one car in front of me, and the! other 
car back of me, and I parked there. 

Q. So vou were the middle car at the time this acijident 

-V * 

occurred. I mean by that that there was a car parked in 
front of you and one behind you? A. At the time |>f the 
accident there were no cars. I was the only car. 

! 

• * * 

Q. The other cars had moved off some time without your 
knowledge? A. That is right. j 

• • * 

Q. According to the picture which is marked plain¬ 
tiff’s Exhibit 1, it shows the damage done right ajt the 
base of the door, the point of contact between your 

102 door and our car, is that right? A. Well, my car, 
my door was injured there. 

Q. But related damage might be back up by the hihges, 
or at least the point of contact with our car was the lbwer 
corner of your door if your door was open. A. I couldn’t 
tell you what part of the car was hit. 

• • # 

The Court: Was the door open or shut at the time 
of the accident? 

The Witness: It was partly open. 

The Court: Then that picture does not show the 
condition at the time of the accident, I mean the 
large one. 
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The Witness: I will tell you, this thing happened * 

so suddenly, it is probably the place where the car 
hit. 

# * # 

1 4 

103 Q. Do you know whether or not it was the left end 

of our front bumper that came in contact with that i < 
lower part of your opening*door? A. No, sir. j 

Q. You don’t know? A. No, sir. ! 

Q. All you know is that the calf of your leg was caught 
between the two? A. I know the calf of my leg was cut 
clean into. * 

Q. You don’t know what it came in contact with? A. 

i ' 

I know an automobile hit me. 

Q. Yes, but you don’t know where? A. No, it happened 
so quick. 

• * # ** 

109 Q. Do you receive a pension for 20 per cent dis- 
ability from the Government? A. From the last war, yes. 

Q. And it is a 20 per cent disability? A. It might be | 
more. i 

Q. What is the amount you receive each month? A. 

It varies according to my condition from time to time. In < 

the last few years, it has been permanent. It is a war „ 

disability of the last war. 

Q. I understand, and was it on the basis of a 20 per 
cent total disability? A. I don’t really know, sir. ^ 

* Q. Was it as much as 50 per cent total disability? A. t 

No, sir, I know it was not 50 per cent. I don’t know just y 

how they figure them things out. The Veterans Bureau 
has treated me pretty good and I don’t have any 

110 argument with them. 1 

Q. You weren’t knocked unconscious? A. No, 
sir. 

Q. There were no dislocations of any bones? A. I 
don’t think so. 


Q. Dr. Malin didn’t tell you you had suffered any dislo¬ 
cations of bones? A. No, sir. 

Q. No fractures? A. No, sir. 

Q. Is that right? A. That is right. 

Q. Did I ask you if you were conscious throughout the 
event? A. I was conscious. 

Q. You knew what was going on, and you were control¬ 
ling yourself? A. Yes, sir. 

# « • 

113 Q. Would you come over here, please, so thi jury 
can see this, and will you lift your pant-leg u|> and 

show the jury this wound? A. Yes. It was cut from here 
all the way around to here. (Indicating). This piece of flesh 
here was hanging down. That part here is still deadj 

Mr. Sedgwick: I move to strike the last answer. 
The Court: The Court overrules the objection. 
He knows whether he has any feeling in his le^, Mr. 
Sedgwick. 

Mr. Sedgwick: My objection is it was not devel¬ 
oped on cross examination. 

The Court: That doesn’t make any difference. 

« # • 

114 Mr. Sedgwick: I move to strike the testimony that 
I objected to, if your Honor please. 

The Court: I am not going to strike it. 

Mr. Sedgwick: May I have an exception. 


HANNAH McKENNEY, was called as a witness ip her 
own behalf. 

I 

# # » 

I 

118 Q. Then what happened? A. Mr. Giddings was 
mumbling. He was talking, and it was very in- 
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coherently. You couldn’t understand what he was saying 
because he was so under the influence of intoxication that 
nothing made sense. 

119 Q. Could you smell alcohol from him? A. Defi¬ 
nitely. 

The Court: Did you see him walk at all? 

The Witness: He w’as walking towards the car 
which wasn’t straight. 

Bv Mr. Friedman: 

mt 

Q. Did you see him stagger as he walked ? A. He was 
staggering, yes. 

* * * 

120 Q. Did the police do anything with Mr. Gid- 
dings? A. They took Mr. Giddings up to the 

Hyattsville Police Station, Police Precinct. 

• • • 

Q. Did you see Mr. Giddings there ? 

• • * 

What was his condition at that time? A. Very intoxi¬ 
cated. 

121 Q. Directing your attention to October 25, 1945, 
did you have an occasion to again see Mr. Giddings? 

A. Yes, I saw’ him. 

* # * 

Q. What conversation took place at that time, if any? 
A. He said that he would see that all expenses were taken 
care of and that it w’as his fault, he was sorry. He said 
that he knew he shouldn’t have been driving. 

* • * 

141 The Court: This question of punitive damages, 
the plaintiff has offered evidence to go to the jury 
that the defendant was in a state of maudlin drunk¬ 
enness and driving a car in that condition. The 


142 
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jury will have a right to think that was groSs neg¬ 
ligence and gross negligence justifies punitive dam¬ 
ages. 

Have you anything you would like to say? j 

Mr. Sedgwick: I don’t have exactly your Honor’s 
view on it, but I would like to have until Monday to 
consider it. 

The Court: The reason I mentioned it was to call 
your attention to the fact that that is my view, and 
before I 

* • * 

147 CHARLES FRANKLIN CALDWELL, was called 
as a witness. 


grant the amendment, I will hear both sides. 


# * # 

148 Q. What is your official position? A. Police¬ 
man. 

Q. Where? A. Prince Georges County. 


Q. When you got there, what was Mr. Giddings’ [condi¬ 
tion? 


* # • 


i 


A. 

Q. 


149 

Q- 

Q. 

150 


He was pretty well under the weather at the time. 
Under the weather, what do you mean by that, sir? 
He was drunk. 

# • * 

Q. Did you talk to him at the scene of the acci¬ 
dent? A. Only to ask him one question. 

What was that? A. If he was driving the cpr. 
What did he say? A. He said, *‘No”. 

• • • 

Q. How long were you on the scene ? 
ten minutes. 


i 



• it 
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Q. You said you didn’t pay much attention to Mr. Grid- 
dings until Mr. Zellan got away? A. That is right. 

Q. What happened after that? A. I placed him in the 
police car and taken him to the station. 

• * • 

Q. Did you have any conversation with him on the way 
to the station? A. No, sir. I didn’t have much to 

151 say to him. I talked to the three fellows who were 
with him more than I did with him. 

Q. Three fellows that were with him? A. Yes, sir. 

Q. Were they with him, all four of them in the car, 
Giddings and these three fellows? A. Yes, sir. That is 
what I was told. I didn’t see them in the car. Everybody 
was out when I got there. 

Q. What did these men say? 

Mr. Sedgwick: Objection. 

The Court: Whatever was said was said in the 
presence of Mr. Giddings? 

The Witness: Yes, sir. 

The Court: Proceed. 

• * * 

Q. What did they say? A. They said, “We told him 
to let us drive the car because he was too drunk to drive, 
but he wouldn’t let us drive.” 

Q. You took him to the—where did you take him? A. 
Mr. Giddings? 

Q. Yes. A. To the Hyattsville Police Station. 

Q. Did you keep Mr. Giddings there for any 

152 length of time? A. Yes, sir. 

Q. For how long? A. Approximately a half an 

hour. 

Q. At the station? A. Yes, sir. 

Q. And then you released him? A. No, sir, T kept him 
there until I could find out Mr. Zellan’s condition. 
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Q. Then what did you do? A. Mrs. McKenney came 
down to the station and she preferred the charges Jagainst 
Mr. Giddings. ! 

Q. What was his condition at that time? A. He was 
still drunk. 

Q. Did you keep him there until such time as he ^obered 
up? A. Until he made bond, sir. 

Q. When a man is in the condition that Mr. Gjiddings 
was in, would you release him on bond? A. Well, we try 
to keep them there four hours but we can’t keep them there 
as long as they make bond. 

• • * 

156 CROSS EXAMINATION: 

• # # 

160 Q. Did you see Mr. Giddings there at th^t time? 
A. Yes, sir. 

Q. What was he doing? 

* • • 

l 

A. He was mumbling in his talk. You could! hardly 
understand what he was talking about. 

f • 

• * • 

Q. Before you left, did you turn his automobile l$ey over 
to him? A. No, sir. 

i 

* * • 

162 By Mr. Sedgwick: 

Q. This did not happen on a public highway in 
the State of Maryland. It was on the private prop- 

163 erty of the Cross Roads Restaurant? A. That is 
right. 


• * • 
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164 By Mr. Friedman: 

Q. Mr. Caldwell, could you smell alcohol on the 
breath of Mr. Giddings? A. Yes, sir. 

Q. Obviously? A. Yes, sir. 

• • • 

165 Mr. Sedgwick: I would like to ask the officer one 
more question. 

Mr. Friedman: Let me introduce this in evidence. 

Mr. Sedgwick: I am going to object to this going 
in evidence. 

166 I would like to ask this question: Was Mr. Gid¬ 
dings convicted of driving while drunk— 

Mr. Friedman: (Interposing) Just a moment. 

The Court: Objection sustained. 

Mr. Sedgwick: May I have an exception? I 
would like— 

Mr. Friedman: (Interposing) You know you can¬ 
not tell that in front of a jury. 

The Court: Come to the bench. 

(Discussion here ensued between the Court and 
counsel, without the hearing of the jury, as follows:) 

Mr. Sedgwick: I wished to introduce evidence that 
the charge of driving while under the influence of 
liquor about which there has been testimony on di¬ 
rect and cross examination was, in fact, dismissed. 

The Court: You can’t do that, and you know it, 
I think. I say I think you know it. 

Mr. Sedgwick: As long as they have opened the 
door, I have the right to show— 

The Court: You have the right, of course. You 
have the right to bring the magistrate over here or 
whoever it was who tried the case. You can bring 
in people then who can testify he was not drunk, but 
you haven’t any right to introduce evidence that the 
charge was dismissed. 
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Mr. Sedgwick: May I have an exception? 

The Court: Of course. 

Mr. Friedman: There wasn’t any trial tjiere. 

167 Mr. Sedgwick: No, it was dismissed. 

• * * 

BOYD A. HAMILTON, was called as a witness.! 

• mm 

l 

Q. Corporal Hamilton, what is your official position? 
A. I am a corporal of the Prince Georges County Police, 
Hyattsville. 

Q. * * * did you have occasion to respond to a 

168 radio call to go to the Cross Roads? A. I d|id, sir. 

Q. To investigate an accident? A. I did, sir. 

• • • 

Q. What was Mr. Giddings’ condition when y^u saw 
him? A. He was very much intoxicated, sir. 

• * * 

169 Q. What were Mr. Giddings’ actions theije? A. 
I didn’t have any dealings with Mr. Giddings| at the 

Cross Roads at all, sir. However, he was put in the police 
car to be taken up to the station, sir. 

Q. On the way to the station, did you have sonae con¬ 
versation, or hear some conversation? A. He had a con¬ 
versation with Officer Caldwell. 

Q. Who else was in the car? A. Officer Caldwell and 
myself and Mr. Giddings and three sailors, I believle, who 
were taken to the station. 

• • • 

170 Q. What * * * did they say? A. They sa^d that 
Mr. Giddings was too drunk to operate the automo¬ 
bile, sir, that is, when we were going to the station. After 

we arrived at the station, I heard the conversation also, 

. 

sir. 
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Q. What conversation did they have at the station? A. 
They made the statement to Officer Caldwell that they were 
with Mr. Giddings and that they wanted, to drive the car 
due to the fact that they thought he was too drunk to oper¬ 
ate the automobile for his own safety and theirs too, sir. 

Q. Would he let them drive? A. No, sir, they said he 
would not let them. 

Q. What was Mr. Giddings’ condition with reference to 
sobriety at the station house? A. Mr. Giddings was very 
much intoxicated after he arrived at the station house. How¬ 
ever, I did not have any conversation with Mr. Giddings 
other than assist Officer Caldwell at the time at the station. 

* • • 

178 Q. Tell me whether you saw Mr. Giddings go 
to his car and lock his car? A. No, sir, I didn’t see 

him go to his car. 

Q. You didn’t see him go to his car? A. No, sir. 

Q. Did you pay any attention to him at all? A. Not 
until he was brought over to the car by Officer Caldwell. 

Q. Whatever he did before that, you didn’t observe? A. 
No, sir. 

Q. How long did you stay at the Precinct? A. You 
mean after we arrived there, sir? 

Q. Yes. A. Approximately three-quarters of an hour 
to an hour. 

# • * 

179 Q. He was permitted to leaye, was he not? A. 
After he had made necessary bond and all, he would 

have been permitted to leave. 

Q. And you know he did leave after he did that? A. 
Sometime after he made his bond, but what time, I don’t 
know. 

Q. Did you or Officer Caldwell give him his key to g - 
to his car and drive it home? A. I did not. 

Q. What? A. I did not, sir. 


Q. It is a matter of police routine that they remove his 
key from the car— A. (Interposing) Whether! Officer 
Caldwell had his keys, I don’t know, sir. 

• Q. It’s customary for the police to take a mail’s keys 
if they consider he is in such a condition it is not!safe to 
drive? A. He is not allowed anything when he is com¬ 
mitted to jail, sir, let alone automobile keys. 

* • * 

Dr. Malin: 

* • • 


190 Q. Doctor, directing your attention to December, 
did you advise Mr. Zellan to do anything or go any¬ 
where to alleviate his condition? A. Because of his in¬ 
ability to get around his usual work and usual activity, I 
suggested that an increase in the use of it, possibly bathing 


and laying in the sun, such as baths, would be helpful,; and we 


decided that Florida was as good a place as any i[or him 


to go to try to get this leg limbered up. 


• * * 

Q. Dr. Malin, I asked you if you had recommended or 
advised Mr. Zellan to go South, or go to a warm climate for 
any particular length of time, and the purpose of 
191 going there? A. The purpose of going was to 
gradually increase his activity and increase the mo¬ 
tion in his leg, so that it w T ould not be as painful. As far 
as the length of time was concerned, I do not believe there 
wras any definite time period put on it except to stay until 
warmer weather up here, so as to give him long enough 
time down there so the trip would be of definite vafiie and 
so that he could have the use of his leg better after l^e came 
back. 


• * • 


194 Q. Dr. Malin, * * * 


Q. Do you recall that it was exactly 16 days that he was 
in the hospital, Dr. Malin? A. I looked at the record 
there. He came in on the 7th and left on the 23rd. 

Q. You discharged him to his home, but to return to 
your office for treatment, is that right? A. That is right. 

Q. And he came to see you subsequently for treatment, 
and prior to his going to Florida? A. That is right. 

• • # 

195 Besides that, he returned for phsiotherapy 
treatments at times when he did not see me in the 

» 

office. 

Q. That is when your nurse gave him these heat treat¬ 
ments and light treatments? A. That is right, diathermy 
massage. 

Q. It is a fact, isn’t it, Doctor, after an injury of this 
kind there is a natural reluctness on the part of the patient 
to use the injured member which calls upon the doctor to 
advise remedies whereby he will be made to limber it up? 
He is guarded of his injury? A. Probably pain is the rea¬ 
son for that. 

Q. That is right. And some doctors need to urge the 
patient to use their injured member more in order to in¬ 
crease the rapidity of the healing? A. That was his idea 
of going to Florida and exercise and swimming. 

* • • 

197 Q. You did take an X-ray? A. Give me the rec¬ 
ord and I will check that. 

198 Q. Was it negative? A. There were no frac^. 
tures. 

• • • 

Q. And the injury to his chest has cleared up? A. That 
is right. 

Q. And cleared up rather promptly? A. Within sev¬ 
eral weeks. 
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200 FRED C. FISHBACK: 

• * • 

Q. Dr. Fishback, your full name is Dr. Fred C. Fish- 
back? A. Frederick Coleman Fishback. 

Q. And you are at Medical Center on I Street? A. 
1801 I Street, Room 214. 

* • • 

Q. I believe your specialty is surgery? A. T)aat is 
right. 

Q. Did you, at my request, examine the Plaintiffs 

201 in this case, Mr. Zellan, and Mrs. McKenne^? A. 
I saw both of them, yes. 

Q. Whom did you see first, Dr. Fishback? aJ Mr. 
Zellan. 

Q. On what date? A. On December 27, 1945. 

Q. And you rendered your report to me? A. Yes, sir. 

Q. Will you tell the jury, please, the extent of your 
examination and what you found wrong with him, }f any¬ 
thing, and what your opinion is about his injury? j A. I 
did a history and a physical on Mr. Zellan at 12:30 in the 
afternoon on December 27. His past history is essentially 
negative; white man, lived in Washington since 19j.9 and 
his business is that of jewelry salesman and managing 
some property. He is a veteran of the last World W ar * 

As a result of missile wounds, having a compound frac¬ 
ture of his right lower jaw. His past history is essentially 
negative except for the usual childhood diseases and chronic 
bronchitis. 

He had an injury to one hand in the War. He had a 
hemorrhoidectomy at Mt. Alto, but, for a man of his years, 
he is in pretty good shape. 

He told me on September 7th at 1:45 at the Cross 

202 Roads, I suppose near the Peace Cross on Blpdens- 
burg Road, he was about to get into his c4r and 




62 


another car came around and crushed his right leg between 
the bumper of the other car and his front door and he 
struck his chest at the same time. 

He didn’t lose consciousness and with a good deal of 
presence of mind sat there until he was taken to the Leland 
Memorial Hospital where Dr. Malin sutured this laceration 
of his right calf. 

He remained at the hospital for three weeks and since 
■then had been returning to the hospital, up to the time I 
saw him, twice a week for diathermy and electrical treat¬ 
ment. 

He said he had been on crutches for three weeks before 
I saw him, which would make it about the 6th of December, 
and when he came to my office he was walking with a cane. 

My findings, as I say, were essentially negative, except 
pertaining to this scar on his right calf which was seven 
inches long, in the upper part of the right calf. He had 
good motion in the knee and right ankle and right foot. 
There was a difference in size between the right calf at 
the largest point and the left calf at the largest point, 
amounting to %ths of an inch, and at the ankle amounting 
to %th of an inch. 

I thought Dr. Malin had done a very fine job, and he 
would eventually have a normal functioning leg, and 
203 this discrepancy in size might disappear with time 
and use. 

Q. Did you find any injury or disability to any other 
part of his limb or injured member, except that surround¬ 
ing the scar or where the laceration had been? A. The 
function of the foot and ankle was slightly less than that 
of the other foot. All function was there and my feeling 
was, with time and use and regaining of strength the right 
foot w’ould be as good as the left foot. 

Q. What do you think will be the result of this incident? 
A. A scar on his calf. 


Q. That will be the final thing which will remind him of 
it? A. I think so. • j 

Q. You don’t anticipate, based on your experience as 
a surgeon, any functional disability? A. No, not vjdth the 
lapse of time between the date of the accident, namely, in 
September, and my seeing him at the end of Deceijnber. 

Q. Have you seen him around here today withbut the 
assistance of a cane? A. No, I have not. 

Q. Assuming that he told you when he discarded the 
crutches and when you saw him with a cane, and now if I 
tell you he has been around the courtroom siijce Fri- 
204 day and today, without the use of a cane, wolild you 
say that that indicated a good recovery or nj)t? A. 
Well, I thought he was going to recover, anyway. 

Q. You don’t foresee reasonably any future disability 
or permanent disability, except the scar itself? A. It 
certainly will be very unlikely. 

# • • 


By Mr. Friedman: 

Q. Dr. Fishback, did the evidence of the scar indicate 
rather a severe injury? A. He had a severe injury, yes. 


# # * 


EDNA PAGE BALDERSON: 

i 

• • • 

239 Direct Examination by Mr. Sedgwick: 

Q. Tell us your full name? A. Edna Pag^ Bald- 

erson. 

• • # 

Q. Where do you work? A. Dixie Pig, Bladensburg, 
Maryland. 

Q. And you were so working, were you, in September 
of last year? A. I was. 

Q. You know as a customer Mr. Giddings? A. Ido. 


Q. Did you see him on the late night of September 6th 
of last year or the early morning of September 7th of last 
year at the time when he later became involved in an acci¬ 
dent? A. I did. 

Q. Do you recall that there was an accident that night? 
A. I do. 

* * * 

240 Q. Tell me whether or not you can say about how 
long Mr. Giddings was in your restaurant? A. I 

would say he was not in there more than an hour at the 
least. 

Q. Did you serve him? A. I did not. 

Q. Do you know whether or not he was served? A. I 
don’t know. 

• • # 

241 Q. You were talking to him during the hour that 
he was in there? A. I was. 

Q. Continue on and tell what he said about the meat. 
A. He said he had some meat out there and he was going 
to give us a slice of it when he left and I didn’t see him 
: when he left. 

I • * • 

1 Q. When he was in the place, did you see him walk, as 
l if he were under the influence of liquor? A. I did see him 
I walk. He was walking all over the place. He didn’t appear 
j to be. 

• Q. He didn’t appear to be? A. No. 

Q. Tell me whether or not, when the accident occurred, 
you left the premises and went outside? A. I did. 

• • * 

243 A. I would say Mr. Zellan’s car was right here, 
and Mr. Giddings’ car was about there (indicating). 
Q. How much distance separated the cars? A. As far 
as from here to that, the bumpers. His rear bumper was 
almost even with the front bumper. 
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Q. How long did you remain there, that is, outside? A. 
I stayed there until after they called the cops and tlje cops 
came. As soon as they came, they talked ithings 

244 over and told him to go with them. 

Q. That was Mr. biddings? A. Yes. 

Q. What did he do then? A. He said, “Wait a ^rhile.” 
In the meanwhile, the two sailors got in the car and hje said, 
“Wait until I lock the car because I have some valuable 
goods in there,” so he locked the car and gave the #eys to 
the officers. 

Q. Mr. Giddings left with the officers? A. Yesj sir. 

• • ** 

Q. While you were out there at the cars during the 
entire time was Mr. Giddings there? A. He was. \ 

Q. What was he doing? A. He was talking |to the 
officers. 

I 

i 

# # # 

Q. What did he tell you about his meat in the 

245 car if anything? A. He just told me he haid it in 
there and he wanted to lock it up. 

Q. Then you saw him lock his car afterwards? A. I 

did. j 

Q. May I ask whether or not, in your line of duty at 
that period of the year and the period of your history, 
whether or not meat rationing was on at that time? A. 
It was. 

• * • 

I 

CROSS EXAMINATION by Mr. Friedman: 

* * * 

246 Q. How long have you known Mr. Giddings? A. 
About three years. 

Q. He has been coming out to the Dixie Pig for 

247 that time? A. Yes, sir. 



I 


66 


! 

Q. Does he usually get drunk when he comes out 
there? A. Not as a rule, no. 

Q. How often does he get drunk? A. Once in a while 
he might get a little bit too much to drink but he always 
goes on. 

* * * 

> 

[254 Q. You didn’t serve Mr. Giddings that evening 
at all? A. I didn’t. 

Q. You don’t know what he had to drink? A. No, 
I don’t. 

255 Q. How much or how little? A. Indeed I don’t. 

• • • 

1 257 HARRY P. GIDDINGS, the defendant. 

I • • • 

j Q. Your full name is Harry P. Giddings? A. That is 
* correct. 

I Q. Where do you live? A. 6040 13th Place, N. W. 

Q. How long have you lived there ? A. About six years, 
j Q. Are you a married man? A. Yes. 
f Q. And you live with your wife? A. Yes. 

Q. Do you recall this night of September 6th leading 
into the morning of September 7th? A. Yes, sir. 
258 Q. Were you out that evening? A. Yes, sir. 

; Q. I want the jury to know where you spent the 

j time, say, between 6 o’clock in the evening and the time you 
went to the Dixie Pig Restaurant? A. Well, I took my 
wife down to the Red Cross meeting that night. 

Q. Where was that? A. Down at 17th and E, I think, 
between 17th and 18th on E. 

I 

• • * 

Q. What time was it that you left your wife at the Red 
Cross meeting? A. About 7:30. 

Q. Then where did you go? A. I went up to 
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have my dinner at Ebbitt’s Cafe on F Street between 14th 
and 15th, near 15th N. W. 

Q. Was there anybody with you there? A. ^o, not 
at the time. 

Q. Did you have dinner there at the Ebbitt Restaurant? 
A. I had dinner there, yes, sir. 

Q. How long did you stay there ? A. Just long enough 
to have dinner. 

• • • 

260 Q. Did you drive him home ? A. Yes, I took him 
home. 

Q. Where does he live, or where did he at that tin^e? A. 
He lived at 1705 West Virginia Avenue, N. E. 

Q. 1705 West Virginia Avenue? A. N. E., yes. j 

i 

* * * 

Q. Tell me what time it was you drove him honie, ap¬ 
proximately? A. It was around midnight when I took him 
home. It might have been a little later than midnight. 

Q. Then where did you go? A. I went out New! York 
Avenue and out Blandensburg Road and I stopped at the 
Dixie Pig. j 

Q. That comes up pretty close to the time of th^ acci¬ 
dent, does it? A. Well, within an hour, I should s^y, or 
half an hour. 

Q. Is that the length of time, approximately, yoii were 
in the Dixie Pig? A. I would say I was in there aboijt half 
or three-quarters of an hour. 

261 Q. While you were in there what did you do? 
What did you have to eat or drink? A. I didn’lj have 

anything to eat. I had a few beers there. 

Q. During that time of 45 minutes, did you have | some 
discussion with some sailors there? A. Well, there! were 
three sailors who asked me to give them a lift over to their 
station, Receiving Station, Naval Receiving Station, j 


* * * 
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262 Q. Show how yon entered from the main roadway 
and where you parked your car? A. I think it wus 

•parked right in here, almost the last car. 

| * * • 

263 Q. Why was it you parked so far east down Rose 
Drive? A. Well, there was quite a few cars parked 

all along here and here (indicating) and I couldn’t get in. 
They always keep this lane open and it is supposed to be 
open through here. Of course, cars park here and park 
ihere (indicating). 


Q. And you parked your car? A. Yes. 

Q. You had it on the north side of Rose Drive? A. 
That is right. 


i 
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• * # 

Q. In other words you got in your car and drove 


and had your accident. Will you tell me which way 
you drove your car? A. I drove down here (indicating) 
and started to go out here, because this road was blocked be¬ 
cause the cars were parked here in this position. 

Q. Then what happened? A. And at this point here, 
iis where I struck Mr. Zellan’s car when he had the door 


lopen. 

Q. What part of your car came in contact with the door? 
A. The left front bumper. 

Q. Was there any damage to your car at all? A. None 
whatsoever. 


Q. What part of his car came in contact with your 
bumper? A. The door. 


I 

» 


Q. What part of the door? A. The edge of the door. 

Q. What was Mr. Zellan doing at the time of the im¬ 


pact ? A. Well, he was endeavoring to get into the car, 
opening the door to get in. 

r Q. How far was the front of your car from his car at 



the moment you observed it? A. Well, it happened so 
quickly, it was right on top of him. 

265 How was it you didn’t see him before? A. Well, 
due to the fact I am coming down here and this carj being 
parked this way, instead of this way (indicating), [why I 
couldn’t see him until I got on top of him. 

Q. Had you started to make your righthand turn at the 
time of the contact with the car, do you recall? A. I had 
practically made the righthand turn. 

Q. You had practically completed your righthand turn? 
A. Yes. 

Q. Where did you stop your car? A. Right the mo¬ 
ment of the accident. 

Q. You slapped on your brakes then? A. At tl^e mo¬ 
ment of the accident, yes. 

Q. In how many feet did you stop the car? A|. My 
goodness, five or six feet. 

Q. What did you do then? A. Got out of the caf. 

Q. Then where did you go ? A. I stayed right j there. 

• • • 

266 Q. After the police came and they required you 
to go to Hyattsville or wherever it was yoii went 

with them, did you do anything with relation to the meat 
products in your car? A. I left them in there and locked 
the car up securely. 

♦ # # 

Q. Then where did you go? A. I got in a taxicab at 
the Hyattsville station which is only about 7 or 8 blocks 
from there and came down and got in my car. 

Q. Just before you left the Precinct to get into th^ taxi¬ 
cab, did you recover the keys to your automobile? AL Yes. 

Q. Did the police release you to go back to youif car? 
A. Yes, sir. 

Q. Did you get in a cab to go back to your car? A. 
Yes, sir. 
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Q. When you arrived back at the Dixie Pig, what 
267 did you do with reference to your car? A. Got in it 
and drove it home. 

Q. And drove from the Dixie Pig then to your home at 
what address? A. 6040 13th Place, N. W. 

Q. What was your route that you followed to get there? 
A. To go to my home ? 

Q. To your home from the Dixie Pig? A. Well, I go 
in through Bladensburg Road and then hit Eastern Avenue 
and go around Bunker Hill Road and around that way. 

Q. Did you have any accident going in at all? A. No, 
j sir. 

! Q. Tell me about how far it is from the Dixie Pig to 
your home, how many miles? A. It is about 12 miles. 

i • * # 

' 269 Q. Did the police themselves charge you, or did 
Mrs. McKenney charge you? A. I understand from the 
police that Mrs. McKenney charged me. 

Q. Tell me how long it was from the time of the acci¬ 
dent until you left the Cross Roads property with the 
police, how much time elapsed, to your best recollection? 
A. Ten or fifteen minutes, I suppose. 

• • • 

Q. I will ask you whether or not you have made inquiries 
f to find out where the three sailors are who are listed on 
J the officers’ report? Did you make an effort to 

I 270 locate them? A. I certainly did. 

Q. What did you find out? A. Well, they have 
all been discharged, and one shipped out and I could not 
, locate them. 

J Q. Do you recall the effort that we made when you came 
I to my office early last week about it ? A. I went and made 
a personal contact over there at the Naval Air Station 
myself. 

Q. You couldn’t locate them? A. That is right. 


• • * 
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271 CROSS EXAMINATION by Mr. Friedman: 

* * • 

Q. Did you have anything to drink at the Ebbitt Cafe 1 
A. I had a couple of beers there with my dinner. 

* • * 

Q. You had dinner by yourself? A. That is rigl^t. 

Q. While you were there with Mr. Biggs, did yoii have 
any "beers with him or any drink with him? A. Wiih Mr. 
Biggs? 

Q. Yes. A. I had a couple with Mr. Biggs. 

* • * 

272 Q. Have you ever been intoxicated at the Dixie 
Pig? A. Not that I know of, no, sir. 

Q. Were you ever so intoxicated at the Dixie Pig that 
it was necessary for somebody else to take you home or to 
drive you home? A. Absolutely not, nobody ever drove 
me home. 

Q. You always drive home yourself? A. Yes. 

Q. Have you ever been convicted of driving while drunk? 
A. No, sir. 

273 Q. On any occasion prior to this? A. On any 
occasion. I have been driving for 30 years. 

Q. Did you tell Mrs. Balderson that you were trying to 
go out the barber shop exit of the Cross Roads? A. No, 
sir. I didn’t say any opening I was going out through. I 
didn’t tell anybody that.- 

Q. What was your intention? A. That was the only 
way to get out. 

Q. To go up to the— A. (Interposing.) From the 
way I was located, that was the only way to get out. The 
cars was blocking in front of me as I testified before. 


• • • 
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j 275 Q. And you intended going out this exit? A. I 
intended—that is the only way to go out because the 
lane is here. 

Q. The lane was between these lines of parked cars? 
A. That is right. 

Q. And you were going to come through here and out 
there (indicating) ? A. I was coming through here and 
J right out there. There were cars parked all around here, 
| you see. 

* • • 

I Q. When did you first see Mr. Zellan, when you 

276 turned your car around, facing him? A. No, sir. 
It was almost at the point of impact. 

Q. You didn’t see him before that? A. That is right. 
It was so sudden that I didn’t see him. 

* # * 

Q. When you came to a stop, how fast were you moving 
\ at the time of the impact? A. Well, I couldn’t have been 
| moving very fast because of the traffic condition. There 
[ are cars parked all around. 

• • • 

277 Q. You were in second at the time the accident 
happened? A. I think so. 

Q. Did you have your lights on? A. Yes, sir. 

Q. What did you do after you stopped the car in five 
feet? A. Well, I stayed right there at the scene of the 
accident. 

Q. Did you get out of the car? A. Yes, sir. 

Q. What did you do then? A. Nothing especially. 

• • • 

Q. Did you talk to Mr. Zellan or Mrs. McKenney? A. 
No, neither one of them at the time of the accident. 

• • • 


* 
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278 Q. Did you give them your name? * * * A. No, 
I didn’t. 

i 

• • # 

Q. When they got there did you say anything jo the 
officers? * * * A. I don’t recall saying anything jo the 
officers. 

* • • 

279 Q. Do you recollect any conversation on th^ way 
to the station house that you had with the officers or 

with these sailors? A. No. 

• t • 

280 Q. You didn’t go anywhere beyond the Navjy De¬ 
partment in Washington in an effort to locate I these 

men? A. Well, I went down there on two or three j occa¬ 
sions and had the Officer of the Day take me over. 'jThere 
was only one there at the time and his name was William 
Wendt. 1 

* * * 

The other two had been shipped out. 

* * • 

281 Q. You talked to the one who was at the Navy 
Yard when you went there ? A. Yes, so that I Would 

have him for a witness when I would need him. 

Q. You talked to him? A. Yes, sir. 

Q. When was that? A. About two or three weeks after 
the accident. 

Q. When is the last time you made an effort to get} hold 
of him? A. Well, it has been two or three months ago, 
The case has been so long coming up. 

Q. You haven’t made any effort m two or three months 
to get hold of them or contact them in any way? A. j No. 


I 

i 

i 



* * • 


Q. After being in the station house for about two 
hours you say you were released? A. Yes, sir. 

• • • 

Mr. Friedman: That is all. 

Mr. Sedgwick: May we approach the bench? 

(Thereupon counsel approached the bench and the 
following proceedings were had out of the hearing 
of the jury:) 

Mr. Sedgwick: Counsel has developed on cross 
examination the matter of driving while drunk on 
previous occasions as well as on this one, referring 
to convictions. I now ask leave of the Court in the 
face of that to go into this matter of the disposition 
of his case at Hyattsville. 

The Court: You can put it in the record for the 
Court of Appeals. 

Mr. Sedgwick: My offer of proof would be that 
the case of driving while drunk, which arose out of 
this particular accident, resulted in a dismissal of 
the charge in favor of Mr. Giddings, the defendant, 
in this civil suit. 

The Court: That is not testimony in this case. 

Mr. Sedgwick: I offer the proof as being admis¬ 
sible on the ground that it was developed on cross 
examination and that any matter produced by op¬ 
posing counsel on cross examination may, on re¬ 
direct, be gone into and fully explained. 

The Court: It is perfectly obvious that what hap¬ 
pened in the criminal case is not evidence in this 
case. I mean, it is so elementary that I hardly know 
how to discuss it. 

Mr. Sedgwick: When your Honor ruled early in 
the trial last week, the first day of the trial, that I 
couldn’t develop that, yet now counsel— 

The Court: You can’t develop it now. There is 
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no difference in the situation now in so far as your 
developing that fact is concerned. 

Mr. Sedgwick: Except— 

The Court: I have no way of knowing o|n what 
292 ground they dismissed the case. They coujd have 
dismissed it on the ground that he was on private 
property and there was no evidence that he ever 
drove on a public highway. Do you see what i mean? 

Mr. Sedgwick: I see what your Honor jmeans, 
yes. 

The Court: It is so far-fetched the Court cannot 
even consider it. The Court won’t admit that testi¬ 
mony. 

Mr. Sedgwick: Exception. 

* * * 


JOHN J. BIGGS, was called as a witness. 

• • * 

Direct Examination by Mr. Sedgwick: 

Q. What is your full name, please? A. John J. Biggs. 
Q. Where do you live, Mr. Biggs? A. 1705 W^st Vir¬ 
ginia Avenue, North East. 

293 Q. What is your business or occupation? A. 
With the Government, National Roster Scientific and Spe¬ 
cialized Personnel. 

i 

• * * 

Q. Do you know Mr. Harry Giddings? A. Yes, sir. 

Q. Directing your attention to on or about the evening 
of the 6th day of September of last year, were you with 
him? A. Yes, sir, in the evening. 

Q. How long were you with him, and where were you 
with him? A. I met him along about 8:30 and I was with 
him until about 11:30,1 think. 
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Q. Where did you go with him? A. We went into the 
Ebbitt Grill on F Street. 

Q. Did you have anything to drink there or, particular¬ 
ly, did he have anything to drink there? A. We had a 
couple of beers. 

Q. Then where did you go when you left the Ebbitt 
Grill? A. Mr. Giddings drove me home. 

Q. Out to this West Virginia Avenue address? A. Yes, 
sir. 

294 Q. About what time was it when he drove you 
home? A. It was between 11:30 and 12. I didn’t 
notice the exact time. 

Q. And he drove from somewhere in the vicinity of 
15th and F Streets? A. Yes. 

Q. Over to the West Virginia address? A. Yes. He 
had his car parked on F Street, between 14th and 15th. 

Q. At the time you were with him, and at the time he 
left you at your home, will you tell me whether or not he 
was showing the effect of his drinking at that time? A. 
No, I never noticed that he had been drinking so much. He 
had two beers is all I know he had. 

Q. He drove all right in taking you home? A. Yes, 
very good. 

• • • 

CROSS EXAMINATION by Mr. Friedman: 

• • * 

297 Q. From 8:30, to 11:30 you sat in there and drank 
beer? A. Well, we were in there. We had some¬ 
thing to eat. We had a sandwich and a beer. 

• • • 

Q. How many beers did you have? A. I think I had 
three, two or three, I forget which. 

Q. How many did he have? A. He had the same 
amount. 


• • • 
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302 Mr. Sedgwick: Members of tbe Jury, these two 
exhibits are marked Nos. 1 and 2 for the defendant. 
They are the original records of Woodward and 
Lothrop in relation to the alleged sale of jewjelry by 
Mr. Zellan. 

Ordered of Ella Cone, P. 0. Box 180, Fort Lauder¬ 
dale, Fla. Department No. 22. August 30,194b- 

There is a list of items and figures totaling 4789.00. 
This is Defendant’s Exhibit No. 2 and storei record 
No. 85314. 

The other record is to the same person, Ellk Cone, 
Silversmith, Fort Lauderdale, Fla., dated November 
14, 1945. I: 

Sold to Woodward and Lothrop, Invoice No. 1005 
for Department 22, Salesman—Zellan; express pre¬ 
paid. Back Order, 12 Dozen Bangle Bracelets, 2 
Dozen Bangle Bracelets and 2 additional Dozens of 
Bangle Bracelets, totaling $222 less a discount of 
$6.66 making $215.34. 

• * * 

314 The Court: There is another matter that I want 
to take up and that is this: What is your reason for 
wanting to show that he was not convicted of drunk¬ 
en driving 1 ? 

Mr. Sedgwick: Merely to offset this assertion by 
bringing out all of this matter that occurred at the 
stationhouse. 

The Court: Let me tell you something—you may 
not have thought of: I don’t know whether you have 
or not, but all the driving he did while he was drunk, 
and, so far as the authorities know, if he was drunk, 
was on private property. There is no law ^gainst 
that. 

If you bring that out I will be bound to tell the 
jury he could not have been convicted for priving 
while drunk on a public highway. 
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315 Mr. Friedman: He was not tried. 

Mr. Sedgwick: He could not be convicted of driv¬ 
ing on a public highway, but he could be convicted 
for driving a motor vehicle under the influence of 
liquor. 

The Court: My recollection—and, of course, the 
law may have been changed since I have been on the 
bench—but the law used to be driving on a street, 
road or highway, while under the influence of intoxi¬ 
cating liquor. 

As I said, I don’t know that the law has been 
changed, and I don’t imagine it has been, so if it has 
not been, he could not have been convicted. 

Mr. Sedgwick: Then all of this evidence of theirs 
about the arrest for a crime he could not be guilty 
of, would be improper evidence and should be ruled 
out. 

The Court: What? 

Mr. Sedgwick: They have proven my man was 
arrested, taken in custody, removed to the precinct, 
and placed under bond on a charge for driving while 
drunk. Then, if there is no such offense on private 
property, that evidence is prejudicial, and should be 
excluded. 

The Court: I think everything has been in your 
favor, because it has been kept out. You have tried 
to get it in and the jury knows it. If you are going 
to open that up, I don’t know but what the jury ought 
to be made to understand there has been no violation 
•of the law. 

316 Mr. Sedgwick: If your Honor will do that, then I 
am satisfied. 

The Court: The only thing I could tell them, if it 
is so, and I am not certain about the Maryland law 
now,—x mean I haven’t had occasion since I have 
been on the bench to look up the law, and I couldn’t 
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tell them something I am uncertain about, but I can 
tell them this, that there is no evidence that there was 
any drunken driving on a public highway, ajnd that 
therefore there was no violation of the law jagainst 
drunken driving. 

Mr. Sedgwick: I accept that. 

Mr. Friedman: I think that would be wroiig, your 
Honor. I think he suggested and the law ih Mary¬ 
land is that driving while drunk— 

The Court: The way the situation is now, it is 
right in the air. The jury doesn’t know whetner you 
are trying to keep that out or not. 

Mr. Friedman: I have no objection, your Honor, 
but the charge was dismissed, and if we are allowed 
to say there was no trial— 

The Court: What? 

Mr. Friedman: I have no objection, your Honor, 
so long as we can show there wasn’t any trial. No one 
has testified. I have no objection to that. 

The Court: I think a judge has some function. I 
317 think a judge has some function besides being the 
same as a moderator in a religious assembly. 

If I said what you are suggesting, the jury would 
take it for granted he was not drunk at all, ^hat he 
wasn’t even drunk enough to try— 

Mr. Friedman: I don’t think so. 

The Court: There is only one thing to do, ^s I see 
it, and that is to wipe the whole thing out. 

Mr. Sedgwick: Then I will move that tli^t testi¬ 
mony be excluded and stricken from the record. 

The Court: I will say I exclude it on the theory 
that there^s no evidence of any drunkenness while 
driving on the public highway. 

Mr. Sedgwick: Your Honor is right about the 
Maryland law. It must be on a public highway. 


The Court: Well, if I am, then the jury are en¬ 
titled to know that. 

Mr. Sedgwick: I looked up the Maryland law on 
it. 

Then I want your Honor to go forward and say it 
is not an offense under the Maryland law— 

The Court: Criminal law. 

Mr. Sedgwick: Criminal law, yes, because counsel 
asked my man, 4 ‘Have you been convicted of driving 
while drunk?” 

Mr. Friedman: And his answer was “No.” 

Mr. Sedgwick: They brought it in, this matter of 
a conviction. 

The Court: Both sides are entitled to it, and you 
need it a little worse than he does. The jury now 
are under the impression he was acquitted under a 
charge of drunken driving. They couldn’t be under 
any other impression. 

I am going to tell them whether either one of you 
want me to or not. 

• • * 

Mr. Friedman: There is one other thing I would 
like to take up. There is a question of punitive dam¬ 
ages. I have checked that— 

The Court: I was going to talk to you about that 
when the prayers were considered. 

Mr. Friedman: The reason I was going to ask 
about it now is that I have to ask the defendant about 
his financial ability. I did not want to do that unless 
your Honor was going to grant the prayer. 

The Court: What do you think about it? 

My opinion is if a man is driving a car when he is 
obviously drunk, as these officers said he was, that 
if an accident happened while he is driving, the puni¬ 
tive damages are in the discretion of the jury. 
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Mr. Sedgwick: What time I have had to look up 
the matter, I find that some states agree with your 
Honor, and many states do not. 

There is very marked divided opinion on it|. 

The Court: I am going to grant the prater if 
that is what you want to know. 

Mr. Friedman: That is right. 

321 Mr. Sedgwick: May I have an exception? 

Are we considering prayers now? 

The Court: No. I am just telling you whaj I am 
going to do. He wants to examine the defendant. 

Mr. Sedgwick: I object to an examination of the 
defendant on his income on the state of the plead¬ 
ings and on the evidence which has gone in. 

Mr. Friedman: I ask permission to ameiid the 
pleadings asking for punitive damages in the sum 
of $50,000 on behalf of Jacob L. Zellan, and $10,000 
on behalf of Hannah McKenney. 

The Court: The motion is granted. 

Mr. Sedgwick: He has then put himself i^i this 
position, that his full damages pass out of tlje pic¬ 
ture because, if he is claiming $50,000 punitive! dam¬ 
ages, that is the total amount of his suit. 

The Court: The amount of his suit will change 
by that amount. The amount of the suit will be in¬ 
creased. 

Mr. Sedgwick: Instead of being $50,000, it Will be 

$ 100 , 000 . 

The Court: Yes. 

Mr. Sedgwick: I object to that. 

The Court: Naturally you would. 

Mr. Sedgwick: I do not think he can do it. 

The Court: You do not think he can change his 
claim for damages? 

322 Mr. Sedgwick: I do not think so. 
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The Court: He can do it the second before the 
jury goes in the jury room. 

Mr. Sedgwick: I still note my exception. 

(Thereupon, counsel resumed their places at the 
trial table, and the following proceedings were had:) 

The Court: Ladies and gentlemen, there has been 
some evidence offered concerning the arrest of the 
defendant on the charge of drunken driving. That 
matter should be cleared up in your minds. The legal 
situation is this: 

That, in Maryland, it is not a criminal offense to 
drive while you are drunk, or under the influence of 
intoxicating liquors, unless you are on a public street 
or highway. 

Of course the evidence here is that the driving 
that the defendant did was on private property and, 
therefore, it was not a criminal offense and he was 
not tried for doing that, so that the matter of any 
criminal prosecution which has nothing to do with 
this case, as a matter of fact, has nothing to do with 
•the civil liability, the matter of criminal prosecution 
is just simply out of the case, has nothing to do with 
it one way or the other. 

There is another matter that will have to be dis¬ 
posed of, and the jury will be excused. 

(The jury was excused from the Court Room.) 

• • • 

324 The Court: All right. If you have your prayers 
ready, I will look at them. 

The case should have been finished by Friday 
evening, if it had been handled with any decent de¬ 
gree of expedition. 

Mr. Friedman: I do not have this in writing. I 
was going to ask the Court to direct a verdict for 
the plaintiff on the general question of negligence. 
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The Court: Direct a verdict? I can’t <Iirect a 
verdict for the plaintiff, sir. 

I notice in the plaintiff’s tenth prayer, he has 
written in the word “intentionally.” 

Mr. Friedman: Yes, your Honor. 
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The Court: If you can find any language that uses 
the word “intentionally” as a necessary eldment of 
punitive damages, I would, of course, be glad to see 
it. But, in my nearly 40 years of practice, 11 never 
ran across such a situation. 

Mr. Friedman: The language used by the books 
is thart; it must be with actual malice, or wilfull, wan¬ 
ton, reckless, indifference, criminal indifference to 
the rights of others, or reckless indifference to the 
civil rights of others. That is the language that the 
books use. 

Here is a definition by the Supreme Cojirt, and 
this is cited in Woodward vs. Ragland, in 5 jAppeals 
D. C. 220: 

“In addition to the sum awarded by way of com¬ 
pensation for the plaintiff’s injuries, a jury may 
award exemplary, punitive or vindictive damages, 
sometimes called smart money, if the defendant has 
acted wantonly, or oppressively, or with suc^ malice 
as implies a spirt of mischief or criminal indiffer¬ 
ence to civil obligations. 

“But such guilty intention on the part or the de¬ 
fendant is required in order to charge him tadth ex¬ 
emplary damages.” 

• * • 

The Court: There is the question of proximate 
cause in connection with punitive damages, jin order 
to find compensatory damages, you have got to find 
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proximate cause. Just what punitive damages has 
got to do with proximate cause, I do not know. What 
do you think, Mr. Sedgwick? 

You have first got to find negligence and proximate 
cause before you can find any damages at all, before 
you can find compensatory damages, and you have 
got to find compensatory damages before you begin 
on punitive damages, so just what proximate cause 
has to do with punitive damages, I do not see. 

Mr. Sedgwick: At first consideration, it does not 
seem there is any tie-in between proximate cause 
and punitive damages, because it is the gross reck¬ 
lessness or gross carelessness, which is the basis ir¬ 
respective of whether there is any causal connection 
between the accident and the damages. It would 
have to be between the man’s condition and the pun¬ 
ishment to be meted out for that condition irrespec¬ 
tive of the car operation or accident or anything else. 

• * • 

The Court: The 9th prayer, as amended, is con¬ 
ceded. 

• • • 

The Court: What have you to say about the pray¬ 
er assuming it is a case for punitive damages. What 
is your criticism? 

Mr. Sedgwick: My objection is both as to the form 
of the prayer and the substance of the prayer. I do 
not think it is drawn in accordance with the approved 
instructions relating to punitive damages. 

The Court: I haven’t had occasion to look at a 
punitive damage prayer for some time. 

• it 

Mr. Sedgwick: I f object to the prayer just now 
offered, Plaintiffs’ No. 3. 


I 
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The Court: I will take it up in a minute. 

What is your criticism of Plaintiffs’ No. 3[ sir? 
Mr. Sedgwick: The first paragraph of prayer No. 
3 would be predicated upon a regulation oj* a law 
being the basis for it. 

The Court: You do not think there is any!rule of 
law which justifies it? 

• • • 

339 Mr. Friedman: That is Section 153, and I believe 
this is correct: 

“It shall be unlawful for any person who is an 
habitual user of narcotic drugs, or any person who 
is under the influence of intoxicating liquor |or nar¬ 
cotic drugs to drive or attempt to drive any vehicle 
or trackless trolley within this state.” 

The Court: That is in the District? 

Mr. Friedman: No, this is in Maryland, your 
Honor. 

In addition to that, your Honor, the courts of 
Maryland have held, as a matter of law, that the 
driving of a vehicle while under the influenc^ of in¬ 
toxicating liquor, as a matter of law, is negligence. 

Mr. Sedgwick: This is from the penal statute, and 
I assume it follows through: 

B I 

“That upon conviction * * * on a second or sub¬ 
sequent conviction, he shall be punished by imprison¬ 
ment for no less than six months, nor no more than 

340 two years, and in the discretion of the court, a 
fine of not more that $1,000.” 

My point is no statute has been offered as a basis 
for negligence, per se, no violation of a statute be¬ 
cause, as yet, the statute has not yet been offered. 
We do not have it before us. 

Mr. Friedman: You have it now. 

Mr, Sedgwick: I am not sure it is the statute. I 



know Maryland has a Code on it, and I read it be¬ 
fore I came down here and it has to do with operating 
on pnblic highways. That is the reason I argued 
to your Honor at the bench that I agreed with your 
Honor about this matter of operating on private 
property as distinguished from operating on a pub¬ 
lic highway. 

* • * 

The Court: I do not understand the point you 
make, Mr. Sedgwick. You take the position that the 
■Court has no right, in the interest of society, to 
stigmatize certain conduct as being negligent, per 
se. You take the position it has to be stigmatized 
by an act of Congress or legislatures, as the case may 
be. 

In other words, you take the position that the Court 
hasn’t got a right to say, as a matter of law, that 
driving a car while drunk is negligence, per se? 

Mr. Sedgwick: I take issue with that view, yes. 

• • * 

The Court: It seems to me that in any enlightened 
supervised society, the Court should have a right to- 
stigmatize drunken driving as negligence, per se. 
You think it has to be done by a legislative body? 

Mr. 'Sedgwick: No. I say there must be in the 
case a statute, a violation of which would be argued 
by counsel and submitted to your Honor by him, as 
negligence per se. 

• • • 

The Court: 


• • • 

The plaintiffs’ 10th prayer is denied. The Court 
will charge the jury as to punitive damages, give the 
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jury its awn charge, and if the defendant objects to 
it, the defendant can come to the bench and take your 
exception. 

• • • 

The Court: You object to defendant’s! second 
prayer? 

Mr. Friedman: Yes, your Honor. 

The Court: The second prayer is denied. 

Mr. Sedgwick: Exception. 

I 

* * * 

346 Mr. Friedman: I do not think in No. 4 that there 
is any evidence— 

The Court: You object to that prayer? s 
Mr. Friedman : I object to that prayer. 

The Court: Denied. 

Mr. Sedgwick: Exception. 

Mr. Friedman: I object to No. 5. 

The Court: Denied. 

Mr. Sedgwick: Exception. 

Mr. Friedman: I object to No. 6; there is no evi¬ 
dence there was any negligence. 

The Court: Denied. 

Mr. Sedgwick: Exception. 

347 The Court: You object to No. 7 too, don’t you? 
Mr. Friedman: I object to 7, yes, your Honor. 
The Court: That is denied. 

Mr. Sedgwick: Exception. 

# • * 


364 Afternoon session 1:45 p. m. 

Mr. Sedgwick: The defendant rests. 

Mr. Friedman: Will you take the stand please, 
Mr. Griddings? 
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Thereupon, 

HARRY P. G-IDDINGS the defendant herein, was recall¬ 
ed, and having been previously sworn, was examined and 
testified further as follows: 

Further Cross Examination by Mr. Friedman: 

Q. I believe you have been sworn. You are the de¬ 
fendant, Mr. G-iddings? A. Yes. 

Q. Mr. G-iddings, you are in what business? I believe 
you stated you are in the building business? A. Yes. 

Q. And, as such, you have erected a number of apart¬ 
ments? A. I have in the past, yes. 

Q. Are you now engaged in that business? A. Trying 
to, but I haven’t done anything for a few years. 

Q. Are you now engaged in working up a proposition 
to build? A. Yes, I always do that. 

• • • 

366 You stated before when you were on the witness 
stand that you discussed your various apartments, 
various buildings, and the difficulties of the operation of 
them with Mr. Zellan. What buildings did you have refer¬ 
ence to? A. I built some as a builder and with corpora¬ 
tions. 

Q. Some corporations. What corporations are you con¬ 
nected with? A. Well, there is the Fort View Apartment 
Corporation and the E. D. H. Construction Company. That 
is dissolved. 

• • • 

Q. What property does the Fort View Corporation own? 
What was the name of it again? 

Mr. Sedgwick: Objection. 

The Court: On what ground? 

Mr. Sedgwick: He refers to some property that 
some corporation owns. 

The Court: He may be a stockholder. I don’t 
know anything about it. 
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867 Mr. Sedgwick: I would have nc objection to that 
question whether he is a stockholder. 

The Court: Until the witness answers, I c|n’t tell 
what he is leading up to. Proceed. 

By Mr. Friedman: 

Q. What property does the Fort View Corporation own? 
A. Fort View Apartments. 

Q. How many are there? A. There are 63 unit£ in. the 
building. 

Q. How many buildings are there? A. Two buildings. 
Q. Who owns the stock of that corporation? A. There 
is about eight or ten different ones that own it. 

Q. How much of it do you own, if any? A. I own joint¬ 
ly, with my wife, as tenants in entirety, 49 percent. 

Q. Does your wife own any outside of that? A. j No. 

Q. In other words, you have two apartments of 63 units, 
the Fort View Corporation has two apartments of 63 
units each? A. Yes. 

Q. What rentals do they bring in per year? A. Ap¬ 
proximately $45,000. 

# # # 

368 Q. They bring in $45,000? A. Yes. 

Q. Of which you and your wife as joiijit ten¬ 
ants are entitled to half of the income, or 49 percent 3f it? 

• * * 

Q. You say you haven’t done anything in years? A. 
Well, I have made some money and I am living off of what 
I made. 

Q. What money do you have ? What money do you have 
that you are living off of? A. I don’t have anything ex¬ 
cept jointly with my wife. 

Q. What do you have jointly with your wife? A. Oh, I 
have about eight, nine thousand dollars on deposit.} 

Q. What else beside that? A, None else. 


Q. What is that? A. None else except a small checking 
account at the Riggs Bank. 

369 Q. How much do you have in that? A. About 
$150. 

Q. Did the E. D. H. Corporation—What did they own? 
A. They owned 20 4-family flats out in Southeast. 

Q. Two 4-family flats? A. Twenty 4-family flats. 

Q. How many did they build altogether? A. Twenty. 

Q. Twenty 4-family flats. What did the corporation do 
with those when they dissolved? A. Each one got their 
share. There was three of us in the building operation. 

Q. Who were the three? A. David H. Alsop and Eli 
Busarter. 

Q. And yourself ? A. And myself. 

Q. How many did you get? A. Five. 

Q. You got five apartments? A. I had five, yes, sir. 

Q. Where are those five now? A. They were sold and 
the contract dated the last of September, I think, and they . 
were dosed in the middle of December. 

Q. How much did you sell them for? A. Well, the 

370 total amount was $77,000. That was the contract 
price, plus whatever debts were against the mort¬ 
gages and things of that sort. 

Q. $77,000 was your equity? A. No, not the equity, no, 
sir. 

Q. $77,000 was the price, including the mortgages ? A. 
Including mortgages, yes, sir. 

Q. What mortgages were against it? A. At that time 
it was approximately $F,550 against each building, plus 
some second trusts that I owed. 

Q. That you owned? A. That I owed. 

• t • 

371 Q. Are you familiar with what the market prices 
for properties bringing in $45,000 of rents a year 

are? A. Yes. 


Q. Are you familiar? A. Yes, I am familiar with that. 
Q. What is the market value ? A. About six | times, 
seven times the value of the income. 

Q. Of the gross income? A. Yes. 

Q. Then, on the basis of the gross income, the value of 
those buildings now—I will withdraw that question for 
a minute—What mortgages are against those two apart¬ 
ments, if any? A. There is about $130,000 against the 
two buildings now, sir. 

Q. $130,000 against both of them? A. Yes, slit. 

Q. Then the value at seven times $45,000 is $3 jL 5,000. 
If you would sell that on the present market, it would 

372 be that, is that correct? A. According to your 
figures, yes. I have stock in the building. 

Q. That is, the building itself could be sold forj that? 
A. I don't know whether it could or not. 

Q. Do you own any other property jointly with your 
wife? A. No. 

Q. The only money which you have is this $9,000 in the 
bank? A. I said approximately $9,000. 

Q. Could it be as much as $25,000? A. No, sir. | 

Q. Nine or ten thousand; would that be correct? A. 
That is right. 

i 

* * * 

I 

373 Q. You own an automobile? A. Yes, sirj 

I 

• * • 

The Court: Did the Court understand you tb say, 
you were living from the income from $9,000? 

The Witness: Well, yes. 

Q. How much income do you get from that $9,000? A. 
How much income ? 

Q. Yes. A. I don’t get any income. 
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374 Q. How much was in that account, that bank ac¬ 
count, within the last year? A. That is the most 
that has been in there, except when I paid off what indebted¬ 
ness I owed at the bank. /*' 

I might state this, that I get $100 a month for the past 
year as an officer of the company. 

Q. What do you do for that? A. What do I do with 
it? 


Q. What do you do for that ? A. Just as an officer of the 
* company, a salary. 

Q. What officer are you of the company? A. Secretary 
, and treasurer. 

Q. Who is the president? A. Oliver M. Walker. 

Q. What interest does Mr. Walker have in the build- 
j ing? A. He has about 25-% shares. 

Q. How many shares are there altogether? A. One 
hundred. 

Q. All checks are signed by the secretary and treasurer? 
A. No, sir. 

* * * 

383 Q. How large was your second trust? A. At the 
beginning it was $34,000. 

Q. You have paid off the $34,000? A. Yes, in the peri¬ 
od of about five or six years. 

Q. And all other obligations on the building except this 
$130,000 you have left? A. And except current accounts. 
\ Q. What was the original first trust? A. The original 
first trust was $170,000. 

| Q. And that is now $130,000? That is what you stated? 
A. I don’t know exactly. It is around $125,000. 

Q. It was around $170,000, and it is now $125,000? A. 
That is right. 

Q. And you had a $34,000 second trust which has now 
been paid off? A. That is right. 

Mr. Friedman: That is all. 


• * * 


384 Mr. Sedgwick: I have no questions. 

Mr. Friedman: That is all. 

(Witness excused.) 

Mr. Friedman: Both sides rest. I rest. 

Mr. Sedgwick: May counsel speak to your Honor 
at the bench a moment? 

385 (Thereupon counsel for both sides approached 
the bench and the following proceedings were had 
out of the hearing of the jury.) 

Mr. Sedgwick: I now move to strike the testimony 
in line with my objections all along about punitive 
damages, not having any part in this case, which 
your Honor has understood. The motion is over^ 
ruled and I note an exception. 

* * * 

386 The Court: Proceed. 

OPENING ARGUMENT ON BEHALF 
OF THE PLAINTIFFS. 

Mr. Friedman: 

• * • 

i 

387 At the beginning of this case, we told yoh that 
we would attempt to show to you actual damages in 

such amount not exceeding $50,000 that the plaintiff has 
suffered, Mr. Zellan, and $10,000 that the plaintiff Mrs. 
McKenney suffered. 

The reason we told you that is we were not at liberty at 
that time, at the beginning of the case, to bring in 

388 another question that is actually in the case, apd that 
is a question of punishment to the defendant tor the 

manner in which this accident happened. 

We have in the law two theories of damages. <!)ne is 
compensatory damages. What did the plaintiffs suffer 
monetarily, if we can possibly determine to the best of our 
ability to determine and how much did he suffer, and his 
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Honor will give you the various items you are to consider 
in making up your award of compensatory damages if you 
find for the plaintiffs, as I believe you will. 

In addition, however, there is this question of punitive 
' damages and exemplary damages and, in order to recover 
exemplary damages, we must show that the defendant was 
• not only careless and negligent in the operation, but we 
must show he was guilty of such conduct that it was wilful 
. or wanton or reckless, in utter disregard of the rights of 
other people, and to that I am addressing myself for the 
moment. 

• • * 

. 389 he wrent down a complete space where this car was 
standing, where the man was standing at his door, 
had just helped the lady into his car and crashed into it 
without any reason at all. 

And why ? Why would he do such a thing as that 1 Would 
a normal man do that? There was nothing in his way. The 
way to go out was this way (indicating). That is 
390 where he had intended going, but no, he came clear 
down to the end and made his turn. There is his 

i 

mark, and that is where he said he made his turn, way down 
here, and he says there were cars parked there and there 
were cars parked here (indicating), but nothing from this 
distance to that space to prevent his view 

r # • • 
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446 CHARGE TO THE JURY. 

The Court: Ladies and gentlemen, there are cer¬ 
tain instructions that the Court will read to you and after¬ 
wards the Court will supplement them. 

447 The jury are instructed as a matter of law, that if 
you find from the evidence that the defendant op¬ 
erated his motor vehicle in a negligent and careless manner. 
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and that such negligence and carelessness was thejproxi- 
mate cause of injury to the plaintiffs, then your ^erdict 
must be for the plaintiffs. 

The jury are instructed that if you find from the evidence 
that the defendant operated his automobile while under the 
influence of intoxicating liquor that such conduct Consti¬ 
tutes negligence as a matter of law. 

In the event you find the defendant was under the influ¬ 
ence of intoxicating liquor while operating his automobile, 
and that such conduct was the proximate cause of any injury 
found by you to have been suffered by the plaintiffs, then 
your verdict must be for the plaintiffs. 

Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do something 
which a reasonably prudent person would do actuated by 
those considerations which ordinarily regulate the conduct 
of human affairs. 

It is the failure to use ordinary care in the management 
of one’s property or person. 

The proximate cause of an injury is that cause >vhich> 
in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and 
448 without which the result would not have occurred. 

It is the efficient cause—the one that necessarily 
sets in operation the factors that accomplish the injury. 
It may operate directly or by putting intervening agencies 
in motion. 

That is written in technical language. I personally do 
not care for the instruction as it is written, but it ha^ been 

i 

adopted apparently in this jurisdiction and, therefore, when 
it is requested, I have to grant it. 
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But what it means in this case is this: 

That if the defendant were negligent and his negligence 
caused the injury, then the plaintiff is entitled to recover. 
That is all it means in this case. 

The jury are instructed as a matter of law that if a 
party fails to call a material witness, available to such 
; party, possessing knowledge concerning facts essential to 
' that party’s cause, this gives rise to an inference or pre- 
j sumption that the testimony of such uncalled witness would 
be unfavorable to the party who failed to call him. 

There are two plaintiffs in this action. The case of each 
is separate from and independent from that of the other. 
The law permits them to join as plaintiffs solely because 
their claim involves the same accident. 

However, their rights, if any, are separate, not joint. 

, The instructions I give you apply to each plaintiff 

449 unless otherwise stated, and you will determine each 
plaintiff’s case separately to the same effect as if 
you were trying two separate actions. 

In the event you should find that each plaintiff is entitled 
to recover, you will assess the damage of each separately- 
and return a verdict in a separate amount for each. 

If your verdict is in favor of the plaintiff Hannah Mc- 
Kenney, then it is your duty to award to her such sum a£ 

1 will fairly and reasonably compensate her for all the dam¬ 
age suffered by her which proximately resulted from the 
negligence of the defendant. 

You will consider, in fixing the amount of the award, the 
elements of damage that I am now about to mention. 

(1) The reasonable value not exceeding the cost to said 
Mrs. McKenney of examinations, attention and care by* 

% 

I 

4 

i 


physicians, and surgeons, reasonably required and actually 
given in the treatment of said plaintiff. j 

(2) The reasonable value of the time lost by said Han-- 
nah McKenney since her injury wherein she has been unable 
to pursue her occupation. In determining this amount, you* 
should consider evidence of said plaintiff’s earning 
capacity, her earnings, and the manner in which $he or¬ 
dinarily occupied her time before the injury, and find what 
she was reasonably certain to have earned in the tiijie lost 
had she not been disabled. 

450 (3) Such sum as will reasonably compensate her 

for the pain, discomfort, and mental anguish suffered 
by her and proximately resulting from the injury i^ ques¬ 
tion. 

If your verdict is in favor of the plaintiff, Jacob ]L. Zel- 
lan, then it is your duty to award to him such sum (as will 
fairly and reasonably compensate him for all the 4 am age 
suffered by him which proximately resulted from th^ negli¬ 
gence of the defendant. You will consider in fixipag the 
amount of the award, the elements of damage that I am now 
about to mention: 

(1) The reasonable value not exceeding the cost to said 
plaintiff, Jacob L. Zellan, of the examinations, attention 
and care by physicians and surgeons, reasonably required 
and actually given in the treatment of said plaintifjf. 

(2) The reasonable value of the necessary medical and 

other expenses incurred and to be incurred by saidj Jacob 
L. Zellan in endeavoring to effect a cure or alleviate his con¬ 
dition. I 

(3) Such sum as will reasonably compensate said| plain¬ 
tiff for damage to his property. 

(4) The reasonable value of the time lost by saidj plain¬ 
tiff by reason of his injury wherein he has been unable to 
pursue his occupation. 
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i In determining this amount, you should consider evidence 
j of said plaintiff’s earning capacity, his earnings and 

451 the manner in which he ordinarily occupied his time 

I before the injury, and find what he was reasonably 

certain to have earned in the time lost had he not been 
disabled. 

(5) Such sum as will reasonably compensate the plain¬ 
tiff for any loss of earning power occasioned by him by the 
j injury in question and from which he is reasonably certain 
to suffer in the future. 

• In fixing this amount, you may consider what plaintiff’s 
'health, physical ability, and earning power were before 
1 his injury, and what they are now, the nature and extent of 

his injury, and whether or not they are reasonably certain 
to be permanent, or if not permanent, the extent of their 
duration, all to the end of determining the effect of his 
, injury upon future earning capacity and the present value 
' of the loss suffered. 

, (6) The reasonable value of the pain, discomfort and 

[ mental anguish suffered by him, and proximately resulting 

• from the injury in question and for such pain, discomfort 
, and mental anguish, if any, as he is reasonably certain to 

| suffer in the future from the same cause. 

» 

The Court instructs the jury that you must weigh and 
. consider this case without regard to sympathy or passion, 
for or against any party to the action. 

j The law does not permit you, as jurors, to guess or 
speculate as to the cause of the accident in question. 

452 If the evidence is equally balanced on the issue of 
negligence or proximate cause so that it does not 

preponderate in favor of the party making the charge, then 
he (or she) has failed to fulfill the required burden of 
proof. 
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No presumption of negligence whatever arises fropi the 
mere happening of the accident in this case. On th^ con¬ 
trary, the legal presumption is that the defendant wds op¬ 
erating his vehicle with due care. The burden of prj)of is 
upon the plaintiff(s) to overcome this presumption of 
due care on the part of the defendant, and to prove! by a 
preponderance of the evidence that the defendant wa$ guil¬ 
ty of negligence, and that such negligence was the proxi¬ 
mate cause of the accident. 

There is another possible element in this case. 

i 

Of course, if you find for the defendant, the element does 
not enter, but if you find by a preponderance of the evidence 
that the defendant was negligent and that his negligence 
was the proximate cause of the accident, then if you find 
certain other facts which I will go into in a minute, ydu are 
at liberty in your discretion—you don’t have to do it—you 
are at liberty in your discretion, in addition to compensa¬ 
tory damages, to award what are known as exemplary 
damages. 

I don’t intend to use the term “punitive”, becausfe cer¬ 
tainly in the modern law the idea is not to punish, hut to 
deter people from being guilty of gross acts w'hich they 
should not be guilty of. 

453 The Court is not expressing an opinion.—That is 
for you to decide,—The Court is not expressing an 
opinion about this defendant’s condition at the time <^f this 
accident, but the Court says to you that there is evidence 
in the case, if you believe it, that the defendant was prunk 
to the extent that he was staggering, that he was drunk 
to the extent his speech was confused, and if you believe 
that to be true, if you believe that he operated his vehicle 
when he was in that condition, then, in your discretion, in 
addition to compensatory damages, you can award exem- 
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plary damages; that is, damages which will tend to deter 
him and other people from being guilty of like conduct. 

There are two plaintiffs, and if you find a verdict for 
the plaintiffs, you will bring in separate verdicts for each 
plaintiff. 

The damages claimed for the plaintiff Zellan are $50,000 
compensatory damages, and for the plaintiff, Hannah Mc- 
, Kenney, $10,000. 

What that means is that you cannot go beyond or above 
those sums. 

In addition, there is claimed as exemplary damages, in 
j the case of the plaintiff Zellan, $50,000, and in the case of 
1 the plaintiff McKenney, $10,000, and as I have said before, 
| the question as to whether or not you award any exemplary 
damages at all, if you find for the plaintiff, is a mat- 
j 454 ter entirely in your discretion, 
j Approach the bench. 

(Whereupon, counsel for both sides approached the 
bench, and the following proceedings were had out of the 
hearing of the jury.) 

The Court: Does either side want to enter any excep¬ 
tions to my instructions? 

- Mr. Sedgwick: Yes, the defendant does. The defendant 
! excepts to your Honor’s charge in its entirety. 

Mr. Friedman: I merely make this suggestion, that they 
be separate amounts. I don’t know whether the jury would 
understand that. 

The Court: No, it would only be one verdict. They do 
not separate them. 

Mr. Friedman: Yes, I think they have to be separate 
, verdicts for the compensatory and exemplary damages. 

The Court: No, that is not the rule in any jurisdiction 
I know anything about. 


i 
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Mr. Sedgwick: I have never known about it. This is new 
to me. 

Mr. Friedman: The other day there was a $5,OCK) actual 
damage, and $10,000 exemplary damage. That has been 
the practice in this jurisdiction. 

The Court: Are you sure that is the practice here, to 
separate the two? 

455 Mr. Friedman: Yes. 

The Court: It doesn’t make any difference, but, 
as far as I know, if you say it is the practice here— 

Mr. Sedgwick (Interposing): I don’t know. 

The Clerk: I have never known it to be the practice. 

Mr. Friedman: Mr. Neumeyer got a judgment— 

The Court: They separated it here. The jury did it 
voluntarily. They were not told to do it. 

Mr. Friedman: If you can, I would like to separate it. 

The Court: No, I don’t believe it is good practice. 

Mr. Sedgwick: I think there may be necessity for my 
excepting specifically to that portion of the charge having 
to do with punitive damages, or exemplary damages iki addi¬ 
tion to my having excepted to the entire charge, so I except 
to the portion of the charge covered in your Honorj’s first 
read instruction and except to the last part of your Efonor’s 
instruction on the matter of exemplary damages [as not 
being applicable in the case, and being contrary to t^e law, 
and my exception to the entire charge. 

The Court: Several of these prayers were conceded, and 
my instructions, in addition to the prayers, were entirely 
on the question of punitive damages. 

Mr. Sedgwick: Except that your Honor said that negli¬ 
gence, boiled down, or something was simply this— j 

The Court: You mean the explanation of jproxi- 

456 mate cause in this case? 

Mr. Sedgwick: That is right. 

The Court: You except to that? 
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Mr. Sedgwick: Yes. 

The Court: All right. 

Mr. Sedgwick: And except to the entire charge so there 
won’t be any doubt about it. 

Mr. Friedman: May I make this suggestion to the Court? 
I was wondering whether or not we want to tell the jury, 
with reference to the exemplary damages, what the ele¬ 
ments of them were a little fuller. 

The Court: I have told them. 

Mr. Friedman: All right. 

(Whereupon, counsel for both sides returned to the trial 
table and the following proceedings were had.) 

The Court: The jury will retire to the jury room to con¬ 
sider of their verdict. 

(Whereupon, the jury retired to the jury room at 10:55 
o’clock a. m.) 

(Whereupon, the jury returned to their places in the 
jury box at 12:15 o’clock p. m.) 

The Clerk: Mr. Foreman, has the jury agreed upon its 
verdict? 

The Foreman: Yes, it has. 

The Clerk: In the matter of Jacob L. Zellan 
457 against Harry P. Giddings, do you find for the plain¬ 
tiff or the defendant? 

The Foreman: We find for the plaintiff. 

The Clerk: In what amount? 

The Foreman: $13,311. 

The Clerk: Which plaintiff? 

The Foreman: Mr. Zellan. 

The Clerk: In the matter of Hannah McKenney against 
Harry P. Giddings, do you find for the plaintiff or the de¬ 
fendant? 

The Foreman: For the plaintiff. 

The Clerk: In what amount? 

The Foreman: In the sum of $500. 


• • • 
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IN THE 


United States Court of Appeals 

fob the District of Columbia 

No. 9336 

HARRY P. GIDDINGS, Appellant 

vs. 

JACOB L. ZELL AN, Appellee 

BRIEF FOR APPELLEE 

Counter Statement of the Case 

This ease was filed and tried on behalf of the appellee, 
Jacob L. Zellan, hereinafter referred to as plaintiff arid his 
lady companion, Mrs. Hannah McKenney and resulted in a 
judgment for Mrs. McKenney for $500.00 and for Mr. Zel¬ 
lan for $13,311 against the defendant, Harry P. Gidcings, 
who is the appellant herein. 

This appeal originally was from both judgments but pend¬ 
ing the appeal the defendant paid Mrs. McKenney’s judg¬ 
ment. 

Plaintiff’s car was parked on the lot of the Cross filoads 
restaurant where he and Mrs. McKenney were guests. Plain¬ 
tiffs testified he opened the door of his auto for Mrs.j Mc¬ 
Kenney to get in, and as she was sitting down, the defend¬ 
ant coming from the lot of the Dixie Pig restaurant, vfhich 
was across the public road, with his motor racing at aj ter¬ 
rific speed ir low or second gear, struck the plaintiff (J. A. 
17, 46). 


2 


The normal way of driving would be for the defendant to 
go out the road between the two lots and not come onto the 
Cross Boads lot. The defendant did not stop his car until 
it had gone 300 feet beyond the striking point (J. A. 17). 
At the time of the accident, plaintiff’s car was the only car 
in the area (J. A. 49). 

According to defendant’s version, he parked his car on 
the Cross Boads lot and went into the Dixie Pig. When he 
came out he drove his car from one end of the Cross Boads 
lot to the other with nothing in his way to prevent his see¬ 
ing plaintiff’s auto, but he didn’t see it until he struck it 
(J. A. 72, 94). 

Defendant, at the time of accident, was drunk to the point 
of staggering and being incoherent (J. A. 51, 52, 54, 55, 57). 
Defendant had been drinking beer all evening. He admit¬ 
ted he had at least six beers (J. A. 67, 71). Defendant sub¬ 
sequently admitted that he shouldn’t have been driving in 
his condition (J. A. 40, 52). 

Defendant at the time of the accident, had three passen- 
.gers in his automobile who had requested the defendant to 
let them drive because defendant was too drunk, but he re¬ 
fused (J. A. 54, 57, 58). 

Defendant was a regular patron of the Dixie Pig and once 
in a while he drank too much but he always went on (J. A. 
66 ). 

Defendant at the scene of the accident denied he had been 
driving his automobile although later he admitted it (J. A. 
53). 

Plaintiff received a serious injury to his leg (J. A. 63). 
It took 125 stitches on the inside and 23 on the outside to 
sew up the injury to his calf (J. A. 20). It was very pain¬ 
ful. It was still painful, he was unable to walk normally, 
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and lie was under the Doctor’s care at time of trial (<J. A. 
24, 25, 41). He was ordered to go to Florida by his doctor 
as part of the effort to heal his leg (J. A. 22, 41). Part of 
plaintiff’s calf (J. A. 51) and two small toes (T. 113) still 
feel dead. The nerves have not grown back together and 
he has shooting pains in his legs (T. 113). 

Dr. Malin, his physician, testified: plaintiff received a 
deep laceration of the calf in the back of the leg extending 
practically to the bone (T. 183); it took two and one}half 
hours to sew up the five layers which were lacerate^ (T. 
184); plaintiff suffered a severe nervous shock; it was jrery 
painful (T. 186); there were small nerves, which wer^ too 
small to repair which give an area of numbness around and 
below the wound which will be permanent (T. 188); thi en¬ 
tire leg pained as a result of muscle strain resulting from 
the injury (T. 189); he advised plaintiff to go to a warm 
climate and stay there until warm weather returned to 
Washington, D. C. (T. 191, 192); plaintiff will have perma¬ 
nent discomfort at the site of the scar, which is also perma¬ 
nent (T. 193); plaintiff is still under his care (T. 192). j 

Plaintiff suffered out of pocket damage in excess of $5,- 
000.00 (J. A. 27, 28, 33, 34). In addition, plaintiff lost his 
earnings as a salesman which he estimated was in excess 
of $15,000 at the time of trial and would be $30,000 f<jr a 
year (J. A. 30). 

The complaint alleged that the defendant drove his ahto- 
mobile wantonly and negligently while under the influence 
of intoxicating liquor (J. A. 2). The Pretrial Justice de¬ 
nied “without prejudice” plaintiff’s request to amend Sthe 
complaint to include punitive damages, leaving it up to the 
trial justice (J. A. 6). At the beginning of the trial, plain¬ 
tiff requested the Trial Court to allow T the punitive dam¬ 
age amendment but the Court held up a ruling on it until 
the evidence was in (J. A. 15). During the course of the 
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plaintiff’s case the Court indicated to counsel there was evi- < 

dence of gross negligence justifying punitive damages (J. 

A- 52, 53) and later allowed the amendment in open Court 
(J. A. 81). 

4 

. Plaintiff’s damage prayer was conceded by defendant (J. 

A. 84). 
f 

The defendant did not propose any method of instruct¬ 
ing the jury on punitive damages (J. A. 86, 87). When 
plaintiff requested the Court to instruct the jury specifi- * 

cally that the verdict should be segregated, the defendant v 

said he never heard of such practice (J. A. 100,101). 


Defendant’s only exception to the Court’s charge was 
to the application of punitive damages to the case and not 
jo the question of segregation or the form of the charge 
(J. A. 100,101). 

^ Summary of Argument 

j 1. The Court has power to permit an amendment to con¬ 
form to the evidence. The issue of punitive damages was 
fully and fairly tried. 


2 . Defendant was not prejudiced by, and made no ob- * 

jection to, the evidence concerning the arrest of the de- , 

fendant. The evidence related to defendant’s drunken con- 

, dition and actions at the time of the accident, and was not 
introduced for the purpose of impeachment. Defendant * 

concedes it is proper to ask a witness if he has been con- * 

victed of a crime for the purposes of impeachment. De- „ 

fendant waived any objection he may have had to evidence 
’ of arrest and concurred with the Court’s comment on the 
disposition thereof. 4 

3. The Court charged the jury fairly, completely and in 

accordance with the applicable prayers submitted to it. * 

Defendant concurred with the Courts holding that compen- , 

l 


5 


satory and exemplary damages need not be segregated. 
Defendant did not object to the form or substance ojp the 
Court’s charge as to either compensatory or exem 
damages and may not raise the question on appeal fc 
first time. Defendant objected only to punitive datnage 
having any application to a negligence case. A pejrson 
operating an automobile negligently while drunk should be 
subjected to the possibility of having punitive damjages 
awarded against him. 

4. The defendant’s instructions 2, 4, 5, 6, and 7, were 
not based on the evidence and law in the case. 

5 to 8. The evidence supports a verdict of compensatory 
damages of $13,311. Defendant’s counsel’s affidavit 4s to 
what he was told by several jurors subsequent to the 
diet may not be considered. The verdict for the co-pjain- 
tiff Hannah McKenney of $500.00 is not objected to bec4use 
that is presumably compensatory. 

i 

ARGUMENT 
Part I 

The pre-trial justice merely denied plaintiff’s request for 
amendment “without prejudice” and left it up to the trial 
Court. Defendant was not taken by surprise or prejudiced 
in any way by the amendment. The issue of punitive dam¬ 
ages was tried and argued vigorously by the defendant. 
Federal Rule of Civil Procedure 15 (b) states that where 
such is the case the pleadings shall be treated in all resppets 
as if such issue was raised in pleadings. See also Raben- 
ovets vs. Crossland, et al., 78 U. S. App. D. C. 54,137 F. [2nd 
675. 

Part II 

The defendant did not object to the evidence sho\jing 
his arrest, actions and drunken condition immediately [fol- 




| lowing the accident. In fact, defendant’s counsel asked 
him about his arrest, release and charges against him (J. 
A. 69, 70). 

| Plaintiff asked defendant if he had ever been convicted 
of the crime of driving while drunk and he answered “No” 
(J. A. 71). Defendant concedes this was proper cross ex- 
. animation for purposes of impeachment. Defendant, not¬ 
withstanding his answer to foregoing question, sought to 
show the jury that his arrest for driving while drunk re¬ 
sulted in a dismissal of the criminal charge. Actually there 
’ was no criminal trial. The defendant erroneously advised 
’ the Court that in Maryland, it was not a criminal offense 
| to drive while drunk as long as it was not on a public high- 
■ way (J. A. 79, 80) and told the Court he would be satisfied 

* if it advised the jury there was no evidence of drunken 
i driving on a public highway and therefore no violation of 
i the criminal law (J. A. 79, 86). This the Court did (J. A. 

: 82). 

Where no objection is made to the introduction of evi- 

• dence or rulings of the Court it cannot be the basis of error 
. on appeal Smith vs. Doyle , 69 App. D. C. 60, 98 F. 2nd 
I 341. Even if objection is made the same result follows if 

the objection is waived Johnson vs. U. S., 318 U. S. 189. 

i 

Part HI 

(This answers appellant’s summary of argument 3 which 
he elaborates in argument erroneously numbered Part IV 
j instead of Part HI.) 

1 The Court’s charge to the jury was fair, complete and 
j covered all proper prayers requested by counsel. The 
defendant conceded plaintiff’s prayers on compensatory 
damages. 
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Defendant Waived Objections to Details of Count’s 

Charge 

The defendant objected to the form and substance of 
plaintiff's prayer No. 10 covering punitive damages (J. A. 
84) and it was denied by the Court (J. A. 86). Defendant 
offered no prayer on the subject. The Court advised Coun¬ 
sel it would give its own charge to the jury on punitive dam¬ 
ages and if the defendant objected he could come to the 
bench and take his exception (J. A. 86, 87). Aftei[ the 
Court charged the jury plaintiff, not defendant, requested 
the Court to advise the jury to segregate compensator^ and 
exemplary damages and to advise them more fully ou the 
elements of exemplary damages. The defendant made no 
request to segregate the damages or to elaborate on thk ex¬ 
emplary damage instructions but agreed with the Court 
that he had never heard about segregation of verdicts 
(J. A. 99, 102). In this connection it will be noted that de¬ 
fendant's rejected prayer No. 2 (J. A. 10) referred to only 
one award of $100,000. 

The defendant did not object to the form or substance of 
the Court's charges on punitive damages and may not 
raise the question on appeal for the first time. Failure 
to object in the trial Court to a specific defect in a prayer 
bars consideration of such defect in the appellate court. 
Nestlerode vs. U. S., 74 App. D. C. 276, 122 F. 2nd 56; P. 
W. & B. R. R. Company vs. Larkin, 47 Md, 155. Rule; 51 
of the Federal Rules of Civil Procedure provides: 

4 ‘No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection." 

In Maryland, punitive damages are not segregated from 
exemplary damages. Thillman vs. Neal, 88 Md. 525; 42 
(a) 242. * 
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Punitive Damages—Gross Negligence 

The defendant did raise the question whether or not 
punitive damages had a place in a negligence case (J. A. 15). 
The authorities in those jurisdictions where the question 
> has been raised have held almost uniformly that a person 
' guilty of gross negligence is subject to punitive damages. 
J There has been considerable divergence by the various 
• courts in defining what is meant by gross negligence but 
whether it is called gross negligence, recklessness, wan- 
toness, inexcusable or criminal indifference to civil ob¬ 
ligations or the rights of others, or various other descrip¬ 
tive terms, they are all based on the theory of the defend¬ 
ant’s bad motive or reckless indifference to the interests of 
others. 

In the case of P. W. & B. R. R. Co. vs. Larkin, supra, the 
’ Maryland Court followed with approval, the decision of the 
Supreme Court of the United States in R. R. Company vs. 
Arms, 91 U. S. 489 which held concerning the rule of ex¬ 
emplary damages. 

“• * * although this rule was announced in an ac¬ 
tion for libel it is equally applicable to suits for per¬ 
sonal injuries received through the negligence of others 
* * *” if it is “* * * the result of that reckless indiffer¬ 
ence to the rights of others, which is equivalent to an 
intentional violation of them * * * 

1 

In Baltimore & Yorktown Turnpike Road vs. Boone, 45 
Md. 344 the Court in affirming an appeal from a verdict 
i based on a prayer including punitive damages as an element 
of recovery said: 

“But the malice is not merely the doing of an un¬ 
lawful or injurious act; the word implies that the act 
was conceived in the spirit of mischief or of criminal 
indifference to civil obligations.”. (Italics by the 
Court) 

In the District of Columbia, it has long been held that 
t punitive damages may be recovered in cases where the 


wrongful action complained of, is characterized by some 
such circumstance of aggravation as wantonness, reckless¬ 
ness, or gross negligence on the part of the defendant. 
See Ballard vs. Spruill, 64 App. D. C. 60, 74 F- 2nd 464 
which is cited in Mmick vs. Associates Investment Col, 71 
App. D. C. 367,110 F. 2nd 269, cited by the defendant. |The 
Minick case holds that in tort cases of extreme aggravation, 
punitive damages are allowable. However, the Mmick 
case did not involve a tort, it involved a breach of contract. 
See also Woodward vs. Ragland, 5 App. D. C. 220 which 
quotes the Supreme Court of the United States as authority 
that punitive damages are recoverable in negligence cases. 

In Maryland, although punitive damages have been al¬ 
lowed in many negligence cases, a drunken driving dase, 
involving the question of punitive damages, has not been 
decided. It was held in Cumberland & Westport Transit 
Compamj vs. Metz, 158 Md. 424, 149 A. 4, that it is a mis¬ 
demeanor to drive an automobile while intoxicated under 
the Maryland law, and that evidence of the action which 
constituted the violation of the law or a rule of the i)oad 
may be shown as evidence of proximate cause. 

i 

The Maryland case of Davis vs. Gordon , 183 Md. 129^ 36 
A. 2nd, 699,156 ALR 1109, cited by the appellant does jnot 
govern the case at bar. In this case the sole basis of [the 
instruction for punitive damages was the violation of a 
statute after the accident. The Court there properly held 
that the mere leaving of the scene of the accident after the 
injury was inflicted, in violation of the Maryland Statute, 
was not evidence of gross negligence in causing the injiiry. 
While the Court said that punitive damages are not grafted 
as a matter of course in Maryland, in proper cases whtere 
the factual situation justifies them, punitive damages njiay 
be awarded. The Maryland Court did not have before it 
the question of whether punitive damages may be awarded 
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in a proper case, such as the one at bar, where the defendant 
by his gross negligence causes the accident. It said the 

► 

proposition was new' in Maryland as to automobile acci¬ 
dents. The defendant’s brief omits from his quotation 
in the Davis case the quotation cited with approval by the 
court from Philadelphia, W. & B. R. R. Co. v. Hoefleich, 
62 Md. 300, 307, 50 Am. Rep. 223, in which it was held that 
| punitive damages may be recovered where there is “an 
element of fraud, or malice, or evil intent, or oppression 
entering into and forming part of the wrongful act.” 

In its discussion of the facts in the Davis case the court 
very pertinently and significantly said: 

“There is no evidence from which it can be inferred 
that any of the parties concerned w'ere under the in¬ 
fluence of intoxicating liquor.” 

Undoubtedly if the defendant in the Davis case had been 
operating his automobile under the influence of intoxicat- 
[ ing liquor the court would have allowed the punitive dam¬ 
ages to stand. 

There is an excellent discussion of the elements of the 

i 

j grounds necessary for awarding exemplary damages in 
' 15 American Jurisprudence, Damages p. 703, sec. 267; p. 

I 710, sec. 274; p. 716, sec. 279; and pp. 720 and 722, sec. 281 
I and 282. There is also an excellent annotation and discus- 

i 

sion of the apparent conflict in the cases involving exem¬ 
plary damages in 98 A. L. R. 267. 

Alcohol and Autos Do Not Mix 

In Griffiths vs. Slaybawgh, 58 App. D. C. 237, 29 F. 2nd, 
437 the Court said: 

I “The duty and responsibility imposed upon drivers 

( of automobiles is measured by the possibilities of dan- 
| gers attending their use upon the public highways. 

1 It is a vehicle of great weight, speed, and power, in 

contact with which the pedestrian is helpless.” 

i 
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In the case of Story vs. U. S., 57 App. D. C. 3,16 F. ^nd, 
342, the Court said: 

1 ‘If the owner of a dangerous instrumentality like 
an automobile knowingly puts that instrumentality in 
the immediate control of a careless and reckless driver, 
sits by his side, and permits him without protest so 
recklessly and negligently to operate the car as to 
cause the death of another, he is as much responsible 
as the man at the wheel. 

“* * * If a jury may not find criminal carelessness 
from such conduct, it is difficult to perceive what Con¬ 
duct would justify such a finding. And such is the 
view of other courts. ” 

The Court then cites from In Ex parte Liotard, 47 Nev. 169, 
217 P.960: ! 

“* * * One who is so careless of the rights of others 
as to use a dangerous instrumentality while incapaci¬ 
tated by drink, or who permits others to do so, as here 
shown, invites the consequences. He must pay the 
penalty.” 

In Nestlerode vs. U. S., supra, the defendant was conflict¬ 
ed of murder in the second degree as a result of killing two 
persons while driving an automobile while drunk. In sus¬ 
taining the convictions, the Court said: 

“* * * Precisely what happened is what might bpve 
been expected as to the result of the events which |ap¬ 
pellant set in operation and is the natural and probable 
consequence of these acts. Malice is presumed under 
such conditions. 

“** * * Here the evidence shows beyond question of 

doubt that the appellant had voluntarily got drunk. 

* • * 

“The result of appellant’s acts was to bring to their 
deaths a woman and a man. It would be a sad reflec¬ 
tion on justice and a menace to society to hold tiaat, 
because he had chosen to get stupidly drunk, he shojuld 
escape the punishment of the law.” j 

In Dean vs. Balduc, 4 NE 2nd 241 (Massachusetts) the 
Court held that a man driving an automobile negligently 
while drunk was guilty of gross negligence. 
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Type of Conduct Justifying Punitive Damages 

The Restatement of the Law of Torts states with refer¬ 
ence to punitive damages: 

Section 501: 'Comment b. “The extent of liability, 
as well as the existence thereof, may be affected by 
the fact that the actor’s conduct is reckless rather 
than negligent. Thus, the jury may be permitted to 
impose punitive damages upon a reckless defendant 
although only compensatory damages would be permis¬ 
sible if the defendant had been merely negligent. * * *” 

Section 500: Comment c. “In order that the actor’s 
conduct may be reckless, it is not necessary that he 
himself recognize it as being extremely dangerous. 
His inability to realize the danger may be due to his 
own reckless temperament or to the abnormally favor¬ 
able results of previous conduct of the same sort.” 

Section 908: Comment b. “Punitive damages are 
awarded only for outrageous conduct, that is for acts 
done with a bad motive or with a reckless indifference 
to the interests of others.” . 

Section 908: Comment d. “• * * The excessiveness 
of punitive damages in a case where they are allowable 
is not ground for reversal or for a new trial unless 
the award is so great as to indicate that the jury was 
actuated by passion or prejudice.” 

From the foregoing authorities it appears to plaintiff 
that there could hardly be a more aggravated set of cir¬ 
cumstances than appear in this case. Here the appellant 
deliberately and voluntarily got drunk to the point of 
staggering and not being able to talk coherently. Then re¬ 
fusing to heed the advice of others not to drive in his be¬ 
fuddled condition, he got behind the ■wheel of such a danger¬ 
ous instrumentality as his automobile and drove so neg¬ 
ligently that he struck the plaintiff standing perfectly still 
by his properly parked automobile. According to his own 
witness, on previous occasions he had drunk too much but 
he always went on (J. A. 66). To paraphrase this Court 


and most of the authorities, if these circumstances d<j>n’t 
show an inexcusable and reckless indifference to the <jml 
obligations of the defendant and the rights of the plaintiff 
and others, then it is difficult to conceive a set of facts 
where punitive damages would more properly apply. 

The writers of Section 500, Comment c, of the Restate¬ 
ment, supra, almost seem to have had the appellant in fjdiis 
case in mind when they stated that the inability to realize 
danger may be due to the abnormally favorable results of 
previous conduct of the same sort. 

i 

Part IV 

I 

✓ 

(This answers appellant’s summary of Argument Num¬ 
bered 4 which he elaborates in his Argument erroneously 
numbered Part III instead of Part IV.) 

Defendant’s instruction No. 2 contains an injunction 
against awarding punitive damages and is therefore inap¬ 
plicable. 

Defendant’s instructions Nos. 4, 5, 6, and 7 are not based 
on the evidence and law applicable to this case. It would 
not have been proper to give any of them. Defendant’s 
rights were fully covered by his instruction No. 3 (J. A. 
10) and the Court’s charge to the jury (J. A. 94). 

Part V 

The evidence in this case well supports a verdict for 
compensatory damages of $13,311 exclusive of any possible 
punitive damages. It is the plaintiff’s belief that no pi}ni- 
tive damages ■were awarded. Upon the argument of de¬ 
fendant’s motion for a new trial, only two points wore 
pressed by the defendant. First, as to whether or not 
punitive damages were applicable to a negligence case, and 
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second, the amount of the verdicts 1 . The Trial Court ad¬ 
vised the defendant that the amount of the verdicts were 
very reasonable compensatory verdicts in the light of the 
physical injury and financial loss sustained by the plaintiff. 
A glance at the items set forth in the counter statement 
of the case readily corroborates this statement by the Trial 
**’ Cdurt. • 

f t 

The defendant must have his tongue in cheek when he 
complains of the excessive punitive damages awarded 
against him, for in the case of Hannah McKennev against 
the defendant a verdict of only $500 was brought in by the 
jury. It is probable that the appellant realizing the weak¬ 
ness of his argument as to the excessiveness of damage in 
view of this small verdict has attempted to gloss over this 
fact by dropping his appeal as against her judgment. 

It is too well settled that an affidavit made by counsel 
as to what a juror or jurors told him will not be considered 
by the Court. It is against the hearsay rule. Even the 
affidavits of the jurors themselves may be disregarded. 

Economan vs. Barry Pate Motor Co., 55 App. D. C., 
143, 3 F. 2nd 84. 

Conclusion 

It is respectfully submitted that no errors were commit¬ 
ted by the Trial Court and the judgment should be affirmed. 

HARRY FRIEDMAN, 
Attorney for Appellee, 
Investment Building, 
Washington 5, D. C. 



